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coke burns 





What a difference a capital letter makes! 


With a lower-case “‘c’”’, coke means a certain type of fuel—and nothing else. 
With an upper-case “C”, Coke means Coca-Cola and nothing else. 


It is perfectly understandable that people not directly concerned often 
forget this distinction. But what may seem to you a trivial matter is a 
vital one to us. For the law requires us to be diligent in the protection 


of our trade-marks. Hence these frequent reminders. 





Your co-operation is respect- ‘idle = Coca-Oatn 


fully requested, whenever you Both are registered trade-marks that 
distinguish the same thing—the 


it Coca-Cola or Cok 
use either Coc ” " product of The Coca-Cola Company. 











in print. 


THE COCA-COLA COMPANY 


COPYRIGHT 1950, THE COCA-COLA COMPANY 
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@ Faithfully mirroring governmental regulation of trade and business practices, 


the informative issues of CCH’s Trade Regulation Reports span the whole 
work-a-day world of statutes, rulings, court and administrative decisions con- 
stituting federal and state regulation of “monopolies,” “‘conspiracies in re- 
straint of trade,” price fixing, price discrimination, sales below cost, and other 
“unfair practices.” 


Each biweekly issue of Trade Regulation Reports swiftly, faithfully hurries 
to subscribers the last word, the newest development, the latest twist and 
turn of events of interest or importance in the field. Pertinent full texts and 
detailed explanations are indispensable in determining what to do and how 
to do it in handling trade and business regulation puzzlers. 


Co:nprehensive coverage of federal “trade regulation” and “antitrust” laws in 
full official text is provided, including: Sherman Antitrust Act with the 
Miller-Tydings Resale Price Maintenance Amendment, Clayton Antitrust Act, 
Robinson-Patman Price Discrimination Act, Federal Trade Commission Act 
with the Wheeler-Lea Amendment, Wool Products Labeling Act, Webb 
Export Trade Associations Act, and other federal trade regulatory laws. 


Outstanding too, is the coverage of the growing body of state trade regulation 
laws, including: State Fair Trade Acts, State Antitrust and Monopoly Laws, 
related sales-below-cost acts and price discrimination laws. 


Rulings of the Federal Trade Commission and its rules of practice and pro- 
cedure are, of course, faithfully reported. Illustrative forms for procedure 
under the Federal Trade Commission Act are reproduced. Trade Practice 
Conferences rules are fully reported. 


In short, subscribers get everything needed to keep 
them posted on new trade regulation activities—while : 
four encyclopedic Compilation Volumes supply a Be aso 
complete background of pertinent events to date. ~ 
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History of the United States 

Is Traced in Court of Claims 

The United States Court of Claims, 
created in 1855 when Franklin Pierce 
was President, reflects the history of 
the United States in the jurisdiction 
conferred upon it and the cases that 
the court has decided. It would be 
hard to find a court that has more 
unusual and interesting questions 
presented to it, and Ernest L. Wil- 
kinson of Washington, D. C., shows 
the great range of the court’s busi- 
ness in this article, which does not 
contain a single dull paragraph. 
Taken from an address delivered be- 
fore the Section of Administrative 
Law at the St. Louis meeting, all 
lawyers will enjoy and profit from it. 


(Page 89.) 





David Nelson Sutton 

Describes Japanese Militarism 
Twenty-eight leaders of wartime 
Japan were placed on trial April 29, 
1946, before the International Mili- 
tary Tribunal for the Far East. 
Among other crimes, they were 
accused of conspiring to make war 
and of war atrocities against citizens 
of members of the United Nations. 
In this interesting article, David 
Nelson Sutton of the Virginia State 
Bar Association relates the story, as 
it appeared from testimony at the 
trial, of the ruthless manner in which 
the Japanese military deliberately 
planned a world war as early as 
1928, often acting in defiance of their 
own government. (Page 93.) 





Charles L. Kades Examines 
Federal Subsidies 


The controversial public housing 
program was finally enacted by the 














In This Issue 





81st Congress last year, but whether 
the Federal 
sidize state and local governments 


Government can sub- 
without destroying the federal char- 
acter of American government re- 
mains a bitterly fought question. 
Charles L. Kades of the New York 
Bar, a member of the Association’s 
Section of Municipal Law and of its 


committee on Housing Law and 
Regulations, writes a sober and 
scholarly study of the various solu- 


tions that have been suggested and 


applied. (Page 97.) 


Ben W. Palmer Recalls 

Medieval Aldermen 

Continuing his series of articles on 
the origins of the officers in our gov- 
ernment, the first of which appeared 
in the December, 1949, issue (35 
A.B.A.]. 981), Ben W. Palmer of the 
Minnesota Bar turns to the feudal 
pomp of the alderman and mayor. 
While those offices have not lost all 
the dignity that their ancestors had 
in the days of the Plantagenets and 
Tudors, and in this have fared bet- 
ter than the bailiffs, the constables 
and the marshals who were discussed 
in the first article, the modern de- 
scendants of the aldermen have still 
suffered decline from the days when 
the King of England addressed them 
as “our right trusty and right well- 
beloved cousin”. (Page 101.) 


Judge Alexander Proposes 
a Therapeutic Approach to Divorce 


Judge Paul W. Alexander of the 
Court of Common Pleas of Lucas 
County, Ohio, draws upon the experi- 
ence gathered from hearing 25,000 
divorce cases during the last thirteen 


Tue Amznicay Bar ASSOCIATION JouRNAL is published monthly by the AmMzRicAN Bar AssociaTion at 1140 North 
Entered as second class matter Aug. 25, 1920, at the Post Office at Chi 
Price per copy, 75c; to Members, 56c; per year, $5.00; to Members, $2.50; to Students in Law 


tion, $1.50. Vol. 36, No. 2. 



























































years and proposes a “therapeutic” 
solution to the problem. Written for 
a symposium in the current issue of 
the University of Illinois Law Forum, 
this article is printed here by spe- 
cial arrangement with the 
Forum. (Page 105.) 


Law 


Benjamin Wham Studies 

Ecfhomy in Government 

The problem of economy in govern- 
ment, undoubtedly one of the most 
acute and most controversial in the 
political field, is the subject of this 
article by Benjamin Wham of the 
Illinois Bar. Despite the enactment 
of the Reorganization Act of 1949 
and the Military Unification Act, a 
deficit of five billion dollars is ex- 
pected for the fiscal year that begins 
July 1, 1950. Mr. Wham’s able study 
demonstrates some of the problems 
that proponents of government econ- 
omy face and the arguments that are 
made and countered about the issue. 
(Page 109.) 


The Emperor's Clothes 

and a Moral for Americans 

Frank W. Grinnell, of the Massa- 
chusetts Bar, recalls the story from 
Hans Christian Andersen's Fairy 
Tales about the Emperor who gave 
two rogues a fortune to make for him 
a wonderful suit of clothes that were 
invisible to the stupid and the in- 
competent. The rogues pocketed the 
money, knowing that no one would 
admit that he could not see the 
clothes that they pretended to manu- 
facture. The trick was discovered 
too late to avoid an embarrassing 
public procession in which the Em- 
peror marched stark naked. Mr. 
Grinnell wonders whether those who 
would manufacture for us a wonder- 
ful welfare state, at no small cost, 
may be following the example of the 
Emperor's tailors, selling us a piece 
of goods called “security” that we 
find, too late, is nonexistent. (Page 
113.) 


Street, Chicago 10, Illinois. 
Law Student 


Dearborn 
, Ill., under the act of Aug. 24, 1912. 
is, $3.00; to Members of the 
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1950 ANNUAL MEETING 


Washington, D.C., September 18-22, 1950 


The Seventy-Third Annual Meeting of the American Bar Association 


and the Thirty-Second Annual Meeting of The Canadian Bar Associa- 


tion will be held jointly, in Washington, D.C., September 18 to 22, 1950. 


Further information with respect to the meetings will be published in 


forthcoming issues of the JouRNAL. 


Detailed announcement with respect to the making of hotel reserva- 


tions may be found in the January issue of the JouRNAL , at page 74. 
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WHAT IS THE VALUE 
OF THE EVIDENCE? 
IS IT UNSHAKEABLE? 


The new, powerful, exact means 
provided by modern science ) 
of convicting the guilty and ( 
protecting the innocent are 
completely explained for the 


first time in 


Special ph mew « ical and elec- 
tronic methods of pees cea new instruments — 
every modern means procuring, preserving, and ana- 
lyzing evidence of all kinds —are fully explained here 
by two staff members of the largest police laboratory in 
the world. Here is the information you n to be sure 
the evidence is PROOF, whatever your case — murder or 
automobile accident, fraud, sabotage, or theft. 





This book can be the deciding factor in your success— 
in breaking those hard cases, in dispatching ordinary 
cases quickly and surely, in judging the evidence ac- 
curately and fairly. Have it on hand. 


$10.00 


At your bookstore 


or from 60 Fifth Ave. 


Introduction to 
CRIMINALISTICS 


TT OOEOEOrEOrOEO 


THE MACMILLAN COMPANY | 
New York 11 
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| 
Without cost or obligation, a lawyer | 
may obtain from the CT office nearest 
him all the up-to-the-minute costs or 
information he wishes relating to 
incorporation, qualification, merger, 
consolidation, withdrawal, dissolution, 
; amendment and other corporate filings 
Cc in any state, any Canadian province, Cc 
¥ any U.S. territory or possession. T 
al * 
The Ser on Teast Company 
Cc T Corporation System | 
and Associated Companies 
Albony 6 4 S$. Howk Street Jersey City 2 —— 1$ Exchange Plece 
Atiente 3. 57 Forsyth Street, NW. Los Angeles 13 510 S. Spring Street 
Baltimore 2— 10 Light Street i | 409 Second Avenve $. 
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Chicago 4 208 S. Le Salle Street Pittsburgh 22 535 Smahfetd Street 
Cincinnati 44) Vine Street Portland, Me. 3 57 Exchange Street 
4 925 Evctid Avenve Sen Francisco 4 Montgomery Street 
1 1309 Main Street Seortte 4 1004 Second Avenve bd 
Detroit 26 719 Griswold Street St. Lowis 2 314 North 
Dover, Dei. ‘ 30 Dover Green Washington 4 1329 E. St. wow. € 
; Wilmagton 99 100 West 10th Street T 
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LAW OFFICE 


ORGANIZATION 


By Reginald Heber Smith 
of the Boston Bar 


Due to popular demand 
our third reprinting of 
this pamphlet is now 
available. Price 50 cents. 


Copies may be secured 
AMERICAN BAR 
ASSOCIATION JOURNAL 
1140 North Dearborn Street 
Chicago 10, Illinois 








THE BEST IN LEGAL THOUGHT 


and Research over the past 60 years 
in convenient compact form: 


THE COMPLETE 


HARVARD LAW REVIEW 


1887-1947 
V olumes 1-60 and 3 volume Index 


Over 5,000 sets are already in constant use 
all over the world. Once it is in your of- 
fice, you will turn to the Harvard Law 
Review first, for help in any legal field. 


Price: $250 f.0.b. Cambridge, Mass. 
Vols. 61 & 62 each, $6.00 extra. 


Address orders to 


Harvard Law Review Association 


Dept. A 
CAMBRIDGE 38, MASS. 
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fiduciary bonds 


A phone call to your local F&D 
representative will insure the delivery 


of your bond when, where and how 





you want it. 


Fipepitry anno Derposir 
COMPANY OF MARYLAND 


HOME OFFICE: Baltimore, Md. 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 
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ANNOUNCEMENT 


of 1950 Essay 
Contest Conducted by 
AMERICAN BAR 
ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1950. 


Amount of Prize: 


Twenty-five Hundred Dollars. 


Subject To Be Discussed: 
“The Use of Injunctions in Labor Disputes” 


Eligibility: 

The contest will be open to all members of the 
Association in good standing, including new mem- 
bers elected prior to March 1, 1950 (except previous 
winners, members of the Board of Governors, Offi- 
cers and employees of the Association), who have 
paid their annual dues to the Associction for the 
current fiscal year in which the essay is to be 
submitted. 

No essay will be accepted unless prepared for 
this contest and not previously published. Each 
entryman will be required to assign to the Associa- 


tion all right, title and interest in the essay submitted. ° 


An essay shall be restricted to five thousand 
words, including quoted matter and citations in the 
text. Footnotes or notes following the essay will not 
be included in the computation of the number of 
words, but excessive documentation in notes may 
be penalized by the judges of the contest. Clearness 
and brevity of expression and absence of iteration 
er undue prolixity will be taken into favorable con- 
sideration. 

Anyone wishing to enter the contest should com- 
municate promptly with the Executive Secretary of 
the Association, who will furnish further information 
and instructions. 


AMERICAN BAR ASSOCIATION 


1140 N. Dearborn Street Chicago 10, Illinois 



































... What about profits 
and overhead? 


How would a client of yours stand in a case 
like this? Probably he’d have enough fire 
insurance to cover the property damage. But 
how about the equally important income loss 
during the period of the shutdown? 


Hartford takes care of that! If fire, wind- 
storm, explosion or other insurable hazard 
should: force a suspension in business opera- 
tion, Hartford Business Interruption Insur- 
ance can protect against loss of profit. It 
covers expenses which would necessarily con- 
tinue plus anticipated net profits, thus giving 
income that presumably would have been received 
if the disaster had not happened. 


Work sheets prepared by the Hartfords 
will help you advise your client how much a 
shutdown might cost and how much Hartford 
Business Interruption Insurance he needs. 
Send coupon for them—there is no obligation. 
Or call your Hartford agent or insurance 
broker. In over 5000 communities you can 
find your Hartford agent by calling Western 
Union, asking for “Operator 25.” 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 


HARTFORD 


FIRE INSURANCE COMPANY 
Hartford 15, Connecticut 
Please send free copies of work sheets for Business Interruption Insurance. 
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Practical Atds 
for the 
Busy Lawyer 


Financial Handbook 


By Jules |. Bogen, Editor; Board of 68 As- 
sisting Editors. A compact treasury of facts, 
proven methods and suggestions on every 
phase of financial operations. Tells how 
to conduct personal and corporate finan- 
cial business, interpret finance statistjcs, 
anticipate business conditions. 27 big Sec- 
tions cover: Security Analysis; Corporate 
Stock; Bond Financing; Trusts and 
Agencies; Reorganization; Inter-corpo- 
rate Relations; Financial Reports—doz- 
ens of related subjects. Up-to-date Hand- 
book brings quick, detailed information 
on practical financial management 
—year-round help where operations call 
for careful planning and meeting chang- 
ing conditions. 139 illustrations. 3rd Edi- 
tion. 1289 Pages. $7.50 


Depreciation 


By Eugene L. Grant, Paul T. Norton, Jr. 
Just out — this timely book provides a 
working analysis of all aspects of depre- 
ciation, including vital Federal income 
tax considerations. Examines pros and 
cons of various methods of calculating 
depreciation; makes concrete proposals 
for improving present practice, based on 
business requirements, the public interest, 
and sound accounting objectives. Covers 
corporate taxation; selecting, revising de- 
preciation rates; problems of price-level 
changes; depreciation policy as a guide 
to business decisions. Examples from 
many industries, Tax Court Decisions. 
25 illustrations. 472 Pages. $5.00 


Trust Receipts 


—The Variations in Their Legal Status 
By George B. McGowan. Meets the need 
for a source which clearly and completely 
explains the functions and limitations of 
trust receipts. The author — Vice-Presi- 
dent, Corn Exchange Bank Trust Co. — 
points out many transactions daily ig- 
nored which might be safely handled 
through trust receipts to the advantage 
of both client and his banker. Clarifies 
the position of the client who deals with 
others employing trust receipts — shows 
possible pitfalls as well as benefits con- 
nected with their use. Topics include: 
Title Retaining Instruments; Origin and 
Evolution; Uniform Trust Receipts Act; 
Decisions After 1934; etc. Gives latest 
court rulings. 198 Pages. $4.00 






Examination Privilege 


| THE RONALD PRESS COMPANY | 


15 East 26th Street, New York 10, N. Y. 
SEND ME the book(s) checked below. In 5 days | 
I will remit amount shown, plus delivery, or | 
| return book(s) without further obligation. 

C) Financial Handbook, Bogen ....$7.50 | 


() Depreciation, Grant-Norton .... 5.00 | 
() Trust Receipts, McGowan ...... 4.00 | 
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INCREASE PRODUCTION - 
SLASH TYPING COSTS! 


fot LAW OFFICES 


Here’s exciting news on how you can increase your typing production! 
Yes, anywhere from 10% to 50% is possible with the new Remington 
Electri-conomy —the new electric typewriter that turns out more work, 
better work in less time and with less effort. The Electri-conomy is scientifi- 
cally designed to meet all your typing requirements with greater ease, greater 
speed and greater accuracy. Mail the coupon below for detailed information 


on how you can start saving today ... the Remington Electri-conomy way! 
Copyright 1950 by Remington Rand Inc. 








Make the £lecfri-conomy test in your office today / 


Remington Rand, Dept. TE-14, 315 Fourth Ave., N. Y. 10 


C Please send me a FREE copy of “Electric Typing vs. 
Manual Typing.” 

C Please have your representative call to perform the 
free Electri-conomy Test in my office — without obliga- 
tion, of course. 


Rlemington Bland 


THE FIRST NAME IN TYPEWRITERS 


COompany......ccssccccccccccccccccsccesessesesessseseoeoees 
RBIs « oo vccccccccdhesdscevceysvGisdesdevdeesuedeousssens 
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NUMBER / 


Number 7 of our series of interesting and valuable 
excerpts from CORPUS JURIS SECUNDUM is 
now available and a limited number of copies has been 
set aside for complimentary distribution. This one deals 
with 
APPLICATION OF RES IPSA LOQUITUR 
DOCTRINE IN ACTIONS FOR INJURIES 


FROM OPERATION OF 
MOTOR VEHICLES 


Reprinted From The Title 
MOTOR VEHICLES 


Volume 61, Corpus Juris Secundum 


If you desire a copy just drop us a line, and one 


will be mailed to you with our compliments. 


Because of the tremendous demand for the earlier 
numbers of this series, a reprint has been made and 
copies are now available if you have not already 


received them. 


THE AMERICAN LAW BOOK COMPANY 


BROOKLYN 1, NEW YORK 
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The United States Court of Claims: 


by Ernest L. Wilkinson + of the District of Columbia Bar 


® Mr. Wilkinson traces the history of the United States Court of Claims from its 
organization in 1855 to the present. His discussion of the court's jurisdiction is in- 
terestingly illustrated by actual cases, showing that the history of the United States 
can be traced in the jurisdiction conferred upon, and cases decided by, that court, 


as for example, the suit of Admiral Dewey and his men for a collective bounty of 
$200 for each Spaniard sunk at Manila Bay. The ever-expanding activities of the 
Federal Government are greatly increasing the work of this court and make it of 
great importance. Its broad jurisdiction should be known to all lawyers who deal 
with the Government. This article is based on a speech given before the Administra- 
tive Law Section of the Association at the Annual Meeting in St. Louis last September. 





® The Court of Claims of the United 
States is the court created by Con- 
gress to resolve the thousands of 
controversies in which monetary 
relief is sought against the United 
States. During the ninety-four years 
of its existence, it has disposed of 
over 95,015 claims, an average of 
over 1000 per year.! 

Under the adjudicated cases the 
Court of Claims derives its consti- 
tutional sanction not from Article 
III of the Constitution, which pro- 
vides that “the judicial power of the 
United States shall be vested in one 
supreme Court, and in such inferior 
Courts as the Congress may from 
time to time ordain and establish”, 
but from Article I, which gives Con- 
gress the power to pay the debts of 
the United States.? Its special func- 
tion is, therefore, that of adjudicat- 
ing “the debts” of the United States. 
But this does not mean that the 
Court of Claims does not have ju- 
dicial power. In its own orbit it has 








the same judicial power to deal with 
cases and controversies as the “con- 
stitutional” courts in this country. 
Otherwise the Supreme Court could 
not, as it does, review its judgments. 
Muskrat v. United States, 219 U. S. 
346. Its decisions are as final as those 
of the constitutional courts. Williams 
v. United States, 289 U. S. 553; Pope 
v. United States, 323 U. S. 1. 
Moreover, this power of Congress 


to “pay the debts” is one of prac- 


1. Figure given by Willard L. Hart, clerk of the 
court, as of August 30, 1949. It is a minimum 
becouse, at certain periods of the court's history, 
a number of class cases were carried under the 
same docket number 


2. Williams v. U. S., 289 U. S. 553. Similarly, 
the Customs Court is created and receives jurisdic- 
tion under Article |, Section 8, Clause 1, empower- 
ing Congress to levy and collect taxes, duties, ex- 
cises, and imposts. Cf. Ex Porte Bakelite Corp., 
279 U. S. 438, 457-458. The Court of Customs and 
Patent Appeals, insofar as it has authority to review 
the rulings of the Commissioner of Patents, is 
created and receives jurisdiction under Article |, 
Section 8, Clause 8, which empowers Congress to 
promote the progress of science and useful arts by 
securing for limited times to authors and inventors 
exclusive rights to their respective writings and 

































Where Uncle Sam Is Always the Defendant 


tically unlimited scope. In United 
States v. Realty Company, 163 U. S. 
427, 440-441, the Supreme Court held 
that Congress may recognize any 
debts or claims founded upon 
“general principles of right and 
justice,” including such as “are bind- 
ing on the conscience or the honor 
of an individual, although the debt 
could obtain no recognition in a 
court of law” and may in fact be 
“pure charity”. In compliance with 
this broad view, the Court of Claims 
in 1946 rendered a judgment of 
$1,201,897.25 for losses sustained in 
importing sugar into the United 
States in 1920 in response to a plea 
made by the Attorney General that 
sugar was needed to relieve a serious 
sugar shortage on the domestic mar- 
ket. Although there was no contract 
of any kind between plaintiff and the 
United States, let alone any under- - 
standing that plaintiff would be 





discoveries. Insofar as it has authority to review 
the rulings of the Customs Court, it is created and 
receives jurisdiction under Article |, Section 8, 
Clause 1, which empowers Congress to levy and 
collect taxes, duties, excises, and imposts. Ex 
Parte Bakelite Corp., supra. The territorial courts 
are created and receive jurisdiction under Article 
IV, Section 3, Clause 2, which empowers Congress 
to dispose of and meke all needful rules and 
regulations respecting the territories or other 
property belonging to the United States. Amer- 
ican Insurance Co. v. Canter, 1 Pet. 511; see also 
O'Donoghue v. U. S., 289 U. S. 516, 535. Note 
also the Court of Private Land Claims discussed 
in U. S. v. Coe, 155 U. S. 76; the Choctaw & 
Chickasaw Citizenship Court discussed in Wallace 
v. Adams, 204 U. S. 415; as well as the United 
States Tax Court, discussed in Old Colony Trust 
Co. v. Commissioner, 279 U. S$. 716. 
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United States Court of Claims 


reimbursed for its losses, the judg- 
ment was rendered under a special 
jurisdictional act authorizing the 
court to render a judgment “for such 
loss and damage as equity and 
justice shall require”. Lanborn and 
Company v. United States, 106 Ct. Cl. 
703. The usual jurisdiction of the 
court, however, does not encompass 
merely moral claims of this nature. 


Court of Claims 

Created in 1855 

The only avenue of redress provided 
in the Constitution for the payment 
of debts was the right guaranteed by 
the First Amendment “to petition 
the Government for a redress of 
grievances”. In the case of a debt this 
was pretty much of a sham.® It was 
soon manifest that committees of 
Congress were not by their nature 
competent to adjudicate such claims. 
Consequently, after more than seven- 
ty years of experience, in order to get 
on with its work of general legisla- 
tion, Congress had to devise some 
other method for the determination 
of private claims. By the Act of 
Februray 24, 1855, 10 Stat. 612, it 
provided for a United States Court 
of Claims of three judges.* It was au- 
thorized to investigate claims founded 
upon any act of Congress or regula- 
tion of an executive department or 
upon any express or implied con- 
tract with the United States. But its 
only authority was to report its 
findings to Congress and to prepare 
a bill authorizing payment in whole 
or part. It had no authority to award 
a judgment. 

This limited jurisdiction prevented 
accomplishment of the intended 
purpose. The reports of claims the 
court accumulated in committees 
almost as rapidly as had the previous 
claims. In this situation President 
Lincoln recommended that the court 
be given authority to enter judg- 
ments. In response Congress, by the 
Act of March 3, 1863 (12 Stat. 765), 
provided for a court of five judges 
with authority to render final judg- 
ments, with the right to appeal to 
the Supreme Court in certain cases. 
This act, however, was found to be 
constitutionally defective as far as 
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appeals to the Supreme Court were 
concerned, because it contained a 
provision whieh the Supreme Court 
interpreted as giving the Secretary 
of the Treasury authority to deter- 
mine whether any judgment should 
be paid. Since the Supreme Court 
was possessed only of judicial power, 
the Court reasoned that Congress 
could not require it to express its 
opinion on any case unless such 
opinion would be final and conclu- 
sive upon the rights of the parties.® 
Thereupon, Congress repealed the 
unconstitutional provision and made 
the decisions of the court final.® 
Thereby, the Court of Claims, 
“originally nothing more than an 
administrative or advisory body, was 
converted into a court, in fact as well 
as in name, and given jurisdiction 
over controversies which were sus- 
ceptible of judicial cognizance.”* 


Court Had Five Judges 

Until 1925 

From 1863 to 1925, a period of sixty- 
two years, five judges handled all the 
business of the court. Their only 
assistance was that of reporter- 
commissioners who sat as notaries 
public in the taking of testimony 
without authority to exclude any- 
thing. (One of the early reporter- 
commissioners appointed in Indian- 
apolis was Benjamin Harrison, later 
President) . The influx of new claims 
after World War I, which reached 
its peak in 1923, made it impossible 
for these judges to keep up with an 
expanding docket. By the Act of 
February 24, 1925, 43 Stat. 964, Con- 
gress authorized the Court to appoint 
seven commissioners to take testi- 


mony, with authority to report find- 
ings of fact to the Court. They had 
no authority to draw conclusions of 
law. With the influx of additional 
cases after World War II, particu- 
larly adjudication of contract termi- 
nation clauses, Congress, by the Act 
of July 1, 1944, 58 Stat. 663, author- 
ized the appointment of additional 
commissioners and gave them au- 
thority to draw conclusions of law. 


Court's Jurisdiction 

Is Nationwide 

Geographically, the jurisdiction of 
the court extends to the entire 
United States and all its possessions.* 
Suits may be instituted by any citizen 
of the United States, including cor- 
porations or any other business 
entity, or by citizens or subjects of 
any foreign government which ac- 
cords to citizens of the United States 
the right to prosecute claims against 
their government in its courts if the 
subject matter of the suit is otherwise 
within such court’s jurisdiction.® 
This provision, coupled with the 
history of other legislation pertain- 
ing to the court, has been construed 
to permit suits by foreign govern- 
ments themselves.!° The present 
general jurisdiction of the court may 
be summarized as follows: 

1. Any Claim Founded Upon the 
Constitution (28 U.S.C. § 1491): This 
class of cases encompasses, among 
others, suits for recovery of just 
compensation for takings of private 
property by the Government, in- 
cluding all kinds of personalty and 
realty not taken under regular con- 
demnation statutes. Since the war 
the court has wrestled with the 





3. A very interesting article concerning the 
early history and work of the court, including the 
inability of Congress to handle claims against the 
Government, published in the Southern Law Review, 
St. Louis, in 1882, was written by Judge William 
A. Richardson of the court. Prior to being Judge, 
Richardson had been Secretary of the Treasury. 
Later he became the court's Chief Justice. The 
article is reprinted in 17 Ct. Cl. 3. (There are two 
sets of pages numbered 1-29 incl.; see also 17 
Ct. Cl. xii.) 

4. For the first court, President Pierce nominated 
and the Senate confirmed the Chief Justice of 
New Hompshire, a justice of the Supreme Court 
of Indiana and a professor of law at William and 
Mary, formerly a state judge in Virginia. 

5. Gordon v. U. S., 2 Wall. 561; see opinion 
of Taney, Ch. J., published for the first time in 117 
U. S. 698. The Gordon case is analogous to a 
much earlier effort of Congress to resolve claims 
by reference to a constitutional court; an interest- 


ing history of that effort is set forth in Hayburn's 
Case, 2 Dall. 409. 

6. Act of March 17, 1866, 14 Stat. §9. ‘’Since 
that time it never has been doubted that Congress 
may authorize an appeal to this court from a final 
judgment or decree of the Court of Claims, U. S$ 
v. Jones, 119 U. S. 477, 478-479; In re Sanborn, 
148 U. S$. 222, 225; Luckenbach SS. Co. v. U. S., 
272 U. S. 533, 536 ef seq., or that the judgment 
of this court rendered on such appeal constitutes 
a final determination of the matter. U. S. v. 
O'Grady, 22 Wall. 641, 647."' Williams v. U. S., 
289 U. S. 553, 564. 

7. Williams v. U. S., supra, 565. 

8. U.S. v. Union Pacific Railroad Co., 98 U. S$ 
569, 603. 

9. 28 U.S.C. Volunteer 


2502. See Russian 


Fleet v. U. S., 282 U. S. 481 (1931), reversing 68 
Cr. 1.32. 

10. Swiss Confederation v. U. §$., 108 Ct. Cl. 
388. 
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question of whether, when property 
was taken during the war, the owner 
was restricted to the OPA ceiling as 
the price he could recover. By 
divided vote the court has held that 
the ceiling price represented ‘“‘fair 

. and just compensation” in the 
case of perishable goods,'! but did 
not in the case of nonperishable 
goods.!2 

Many cases involve unintentional 
takings. Thus in Causby v. United 
States, 104 Ct. Cl. 342, plaintiff sued 
and recovered just compensation for 
the taking of his poultry business. 
Defendant’s military airplanes, which 
took off from an adjoining airfield, 
flew so low they caused plaintiff's 
chickens to become frightened and 
in many cases to commit suicide. The 
court, per Whitaker, J., held that 
by its conduct the Government had, 
within the meaning of the Consti- 
tution, taken an easement of plain- 
tiffs property. This holding was 
affirmed by the Supreme Court (328 
U. S. 256), although the case was 
reversed and remanded because of 
the insufficiency of some of the 
findings. 

Still other cases, while not founded 
upon the Constitution but upon 
some contract of employment or 
otherwise, require the court to re- 
solve serious questions of constitu- 
tional law. Thus, in Lovett v. United 
States, 104 Ct. Cl. 557, Congress had 
passed an appropriation act provid- 
ing that no part of the money, or 
any other public moneys, should be 
used to pay the salaries of the three 
plaintiffs. However, the administra- 
tive agencies in which they were 
employed continued to employ them. 
Their salaries were withheld and 
they brought suit. The Attorney 
General, having viewed the appro- 
priation act as unconstitutional, 
withdrew as counsel for the United 
States. Congress was represented by 
special counsel. The court, in four 
spirited opinions, held for the 
plaintiffs. The case was affirmed by 
the Supreme Court, 328 U. S. 303, on 
the ground that the statute in ques- 
tion was a bill of attainder, as Judges 
Whitaker and Madden had held it 
in their concurring opinion in the 





Court of Claims. 

In Johnson v. United States, 111 
Ct. Cl. 750, Albert Johnson, a former 
federal judge, who had apparently 
resigned to avoid impeachment pro- 
ceedings, had informed the Judiciary 
Committee of the House that he 
renounced and relinquished any re- 
tirement benefits under the appli- 
cable statute. Nevertheless, he sued 
for the salary to which any federal 
judge is entitled on his retirement. 
The court, per Whitaker, J., held 
that he was estopped to assert any 
claim to those benefits, provided he 
was not mentally incapacitated at 
the time, and directed a commis- 
sioner to take testimony respecting 
his sanity . 

In Shapiro v. United States, 107 
Ct. Cl. 650, the court, in a contract 
case, held that an army court martial, 
which did not give defendant 
reasonable time to prepare his 
defense was absolutely void and 
awarded the plaintiff compensation 
for compensation lost as a result of 
such court martial. The plaintiff, a 
young second lieutenant by the name 
of Shapiro, had been assigned to 
defend before a court martial an 
American soldier of Mexican descent 
who was accused of rape. He was 
convinced that the case was one of 
mistaken identity. When, therefore, 
the case was called he brought before 
the court martial a substitute de- 
fendant who was immediately con- 
victed. The lieutenant thereupon, 
much to the resentment of the 
military officers who composed the 
court martial, disclosed his substitute 
play. They immediately required the 
proper defendant to be brought be- 
fore them. He was also convicted. 
But the resentment of the officers did 
not end there. Several days later, 
Shapiro was placed under arrest and 
given one hour and twenty minutes 
to travel thirty-five miles, secure 
counsel and face a court martial for 
delaying “the orderly progress” of a 
general court martial. He was con- 
victed and stripped of his commis- 
sion and expelled from the service. 
Later he re-enlisted as a private and 
was honorably discharged. When the 
war was over, he sued in the Court 


United States Court of Claims 
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Ernest L. Wilkinson now heads his own 
law office in Washington, D. C. A native 
of Utah, he began practice in New York 
City with the firm of Hughes, Schurman 
& Dwight, of which Charles Evans Hughes 
was then the senior partner. Educated at 
Brigham Young University, George Wash- 
ington and Harvard Law Schools, he is 
a member of the Bars of Utah, New York 
and the District of Columbia. After his 
graduation from Harvard, he taught law 
at New Jersey Law School. 





of Claims for the difference between 
what he would have received as a 
second lieutenant and what he had 
received as a private. The court, per 
Whitaker, J., himself an artillery 
officer in World War I, held Shapiro 
had been denied his constitutional 
right to prepare his defense, and 
awarded the damages requested. 

2. Any Claim Founded Upon Any 
Act of Congress (28 U.S.C. § 1491): 
Among the different types of claims 
under this category are those involv- 
ing taxes, allowances for dependents 
of soldiers, pay of the vast army of 
governmental employees, and diverse 
other matters. 

In suits founded on tax statutes, 
unlike suits in the Tax Court, the 





11. Edward P. Stahe! & Co., Inc. v. U. $., 111 
Ct. Cl. 682. 

12. Commodities Trading Corporation v. U. S., 
113 Ct. Cl. 244. 


February, 1950 * Vol. 36 Y1 





United States Court of Claims 


tax sued for must have been paid. 
(Judge Littleton, the senior member 
of the court, was at one time the 
Chairman of the Board of Tax Ap- 
peals, now the Tax Court of the 
United States.) The cases are varied. 
In Whitman Publishing Co. v. 
United States, 106 Ct. Cl. 689, a toy 
manufacturer brought suit for taxes 
which it asserted it had been re- 
quired to pay on its output of “chil- 
dren’s toys and games”, which were 
exempt under the Internal Revenue 
Act of 1932. The games in question 
were Lotto, Bingo, Authors, Foot- 
ball, National Derby, and others 
which were sold in the major five- 
and ten-cent chain stores. The judges 
examined, experimented, and played 
the thirteen varieties of games. They 
decided in an opinion by Chief 
Judge Jones that the proceeds from 
the game of Bingo were taxable be- 
cause it had been taken over so 
completely by adults that the chil- 
dren had been crowded out, but that 
the six simpler games were merely 
for the small fry and gave the com- 
pany a tax refund of over $7,000. 
Among the thousands of cases 
involving the interpretation of 
statutes respecting the compensation 
of government officials and em- 
ployees, is the case of ex-federal 
Judge Clark of New Jersey who 
claimed that, after returning from 
war service, he was entitled under 
the Selective Service Act to re- 
instatement as a federal judge, and 
with it his salary. The Court held 
against him on the merits of the 
case. The Supreme Court denied a 
petition for a writ of certiorari.” 


Cases Run Gamut 

of the Unusual 

The cases involving the proper con- 
struction of statutes run the full 
gamut of unusual situations. In 
Compagnie Générale Transatlant- 
ique v. United States, 111 Ct. Cl. 601, 
the plaintiff, a French shipping cor- 
poration, had transported four 
illegitimate children of a Puerto 
Rican American from Cuba to 
Puerto Rico. Prior to arranging for 
their transportation he had acknowl- 
edged his children before a munic- 
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ipal judge in Cuba, which accord- 
ing to Cuban law gave the children 
the right to bear the surname of their 
father, the right to be supported by 
him and the right to inherit his 
property. On reaching Puerto Rico 
the children were excluded on the 
ground they were not American 
citizens and did not otherwise have 
proper visas. Under authority of one 
of our immigration statutes, Miss 
Perkins as Secretary of Labor fined 
the transporting company for the 
transportation of non-American Citi- 
zens. 

In a suit to obtain a refund of 
this fine the court, in an opinion by 
Judge Madden, held that “in at 
least a majority of the American 
States, what was done by Serrano 
[the father] to make his children 
legitimate, or much less than what 
he did, would have made them 
legitimate,” and that consequently 
it did not offend the ‘mores of this 
Country” to give the statute the 
interpretation that the four offspring 
were children of the Puerto Rican 
and therefore American citizens. 

3. Claims founded upon any regu- 
lation of an executive department 
(28 U.S.C. § 1491): Under the current 
legislative practice of Congress, 
which enacts broad and general 
legislative policy and relies on the 
administrative agencies to “fill in 


the details” by regulations, this 
jurisdictional ground has become 
increasingly important. Common 


types of cases are those arising under 
regulations of the Commissioner of 
Internal Revenue, of the Civil Serv- 
ice Commission, or of the Secretary 
of Agriculture. They generally repre- 
sent situations in which the claimant 
has been charged money which he 
claims was not authorized by a valid 
regulation, or where payments have 
been withheld from him. 

Thus in Maddux v. United States, 
20 Ct. Cl. 193, plaintiff sought com- 
pensation under the provisions of 
certain Army Regulations. He was 
a “squatter” on the public domain 
and had made certain improvements 
thereon in good faith intending to 
take the land eventually under pre- 
emption laws. However, a military 


reservation was extended by execu- 
tive order to embrace the land upon 
which his improvements were lo- 
cated. Under existing Army Regula- 
tions a board was appointed to 
determine the value of the improve- 
ments as compensation in accord- 
ance with the regulations. The 
Secretary of War recommended com- 
pensation but no action was taken 
thereon. The court allowed recovery. 

The claims based on acts of Con- 
gress and on regulations are not 
always mutually exclusive. It is com- 
mon for the cases involving regula- 
tions of the Executive Department 
also to be based upon acts of Con- 
gress and also for claims founded 
upon acts of Congress to involve 
counterclaims or set-offs based on 
valid regulations.'4 





4. Any claim founded upon any 
express or implied contract with the 
United States (28 U.S.C § 1491): 
Claims founded upon express or 
implied contracts have always formed 
the greater part of the daily grist of 
the Court of Claims. With the ever 
expanding operations of the Govern- 
ment, they are becoming more 
numerous. They arise out of con- 
tracts made by the Government for 
munitions, airfields, public works, 
and every conceivable kind of activ- 
ity in which the Government is 
engaged. In fact during the last 
score of years bigger and bigger 
government has resulted in Congress’ 
supplementing the general jurisdic. 
tion of the court for special situa- 
tions. Thus the court has _ been 
authorized to award damages for 
excess costs incurred in the construc- 
tion of locks and dams on the 
Mississippi and tributaries as a 
result of rules and regulations de- 
priving the contractors of normal 
control of their personnel or of the 
Government’s failure to supply 
qualified labor occasioned by regu- 
lations of the Government; for 

(Continued on page 155) 





13. Clark v. U. S., 109 Ct. Cl. 444, cert. denied 
333 U. S. 833. 

14. See J. H. Crain & R. E. Wilson, Jr. v. U.S 
104 Ct. Cl. 713; and Lawrence M. Williams ¥ 
U. S., 99 Ct. Cl. 203; both involved the Agriculture 
Adjustment Act and certain regulations. 

15. Act of July 23, 1937, 50 Stat. 533. 
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The Trial of Tojo: 





The Most Important Trial in All History ? 


by David Nelson Sutton + of the Virginia Bar (West Point) 


® General Tojo, the Japanese War Minister at the time of the Pearl Harbor attack, 
called it, “A trial by conquerors’; General Douglas MacArthur said that no greater 
safeguard was ever made to evolve justice; and Sir William Webb, the distinguished 
Australian jurist, said that “there has been no more important trial in all history”. 
The controversy about the International Military Tribunal for the Far East and its 
counterpart at Nuremberg goes on. Taken from an address delivered as President 


of the Virginia State Bar Association to the Fifty-ninth Annual Meeting of the Asso- 
ciation at White Sulphur Springs, West Virginia, Mr. Sutton’s article outlining the 
history of the Japanese aggression that was climaxed by the Day of Infamy at 
Pearl Harbor is a valuable contribution to the question of the wisdom of international 


war crimes trials. 





®" The International Military Tri- 
bunal for the Far East before which 
Tojo and twenty-seven other Japa- 
nese leaders were tried was, as its 
name implies, an international court. 
It was founded on agreements be- 
tween nations. 

In the Potsdam Declaration of July 
26, 1945, the United States, Great 
Britain and China calling upon the 
Government of Japan to proclaim 
the unconditional surrender of all 
Japanese Armed Forces announced 
to the world: “We do not intend that 
the Japanese shall be enslaved as a 
race or destroyed as a nation, but 
stern justice shall be meted out to all 
war criminals, including those who 
have visited cruelties upon 
prisoners”. 

On August 14, 1945, the Japanese 
Government unconditionally  ac- 
cepted the provisions of the Potsdam 
Declaration, and by the instrument 
of surrender signed in Tokyo Bay 


our 


on September 2, 1945, undertook “to 
carry out the provisions of the Pots- 
dam Declaration in good faith”. 

An agreement was reached at Mos- 
cow at a meeting of the Foreign Min- 
isters of the United States of America, 
the United Kingdom and the Union 
of Soviet Socialist Republics on De- 
cember 27, 1945, with the concur- 
rence of China, for the establishment 
of a Far Eastern Commission com- 


posed of representatives of the Union 


ef Soviet Socialist Republics, the 
United Kingdom, the United States, 
China, France, the Netherlands, 
Canada, Australia, New Zealand, In- 
dia and the Philippine Common- 
wealth. Among the functions of the 
Far Eastern Commissions was “to 
formulate the policies, principles and 
standards in conformity with which 
the fulfillment by Japan of its obliga- 
tions under the Terms of Surrender 
may be accomplished”. 

It was pursuant to these interna- 


tional agreements that General Mac- 
Arthur, Supreme Commander for the 
Allied Powers, established the Inter- 
national Military Tribunal for the 
Far East by proclamation issued 
January 19, 1946. 


Authority To Appoint Commission 

Is Established 

A policy decision of the Far Eastern 
Commission approved April 3, 1946, 
confirmed the authority of the Su- 
preme Commander for the Allied 
Powers to appoint International Mil- 
itary Tribunals, composed of repre- 
sentatives of the states who were 
members of the Far Eastern Commis- 
sion, for the trial “under any ap- 
plicable law, domestic or interna- 
tional, including the laws and cus- 
toms of war, of the Far Eastern war 
criminals indicted by the Govern- 
ments of these states”. The term, 
“war crimes” as used in the policy 
decision included “Planning, prep- 
aration, initiation or waging of a 
war of aggression or a war in viola- 
tion of international treaties, agree- 
ments and assurances, or participa- 
tion in a common plan or conspir- 
acy for the accomplishment of any of 
the foregoing”. It was further pro- 
vided that “the Supreme Command- 
er shall appoint to each international 
court a judge nominated by each 
state represented on the Far Eastern 
Commission which signifies its de- 
sire to participate in the work of such 
court. In the appointment of the in- 
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ternational courts and in all trials be- 


fore them, the international charac- 
ter of the courts and of the authority 
by which they were appointed and 
under which they act should be prop- 
erly emphasized and recognized, par- 
ticularly in dealings with the Jap- 
anese people”. 

The Supreme Court of the United 
States recognized the international 
nature of this tribunal and in its de- 
cision rendered December 20, 1948, 
denying the petitions of Hirota and 
ten other defendants, who had been 
convicted by the International Mili- 
tary Tribunal for the Far East, for 
leave to file petitions for writ of 
habeas corpus said:1 

We are satisfied that the tribunal 

sentencing these petitioners is not a 

tribunal of the United States. The 

United States and other allied coun- 

tries conquered and now occupy and 

control Japan. General Douglas Mac- 

Arthur has been selected and is acting 

as the Supreme Commander for the 

Allied Powers. The military tribunal 

sentencing these petitioners has been 

set up by General MacArthur as the 
agent of the Allied Powers. 


Under the foregoing circumstances 
the Courts of the United States have 
no authority to review, to affirm, set 
aside or annul the judgments and sen- 
tences imposed on these petitioners. . . . 


Tribunal Was Composed 

of Eleven Judges 

The International Military Tribunal 
for the Far East, which convened in 
Tokyo on April 29, 1946, was com- 
posed of one judge from each of 
eleven nations. —The members were 
Sir William Webb, president and 
member from the Commonwealth of 
Australia; Lord Patrick from the 
United Kingdom of Great Britain 
and Northern Ireland; Justice Mc- 
Dougall of the Dominion of Canada; 
Justice Mei of the Republic of 
China; Justice Bernard of the Repub- 
lic of France; Justice Roling of the 
Kingdom of the Netherlands; Jus- 
tice Northcroft of the Dominion of 
New Zealand; Justice (Major Gen- 
eral) Zaryanov of the Union of So- 
viet Socialist Republics; Justice Jar- 
anilla of the Commonwealth of the 
Philippines; Justice Pal of India and 
Justice Higgins of the United States 


American Bar Association Journal 


94 


of America. Justice Higgins later 
resigned and was succeeded by Major 
General Cramer. These jurists were 
men of eminence, highly trained, and 
of broad experience. The majority of 
them had sat on the highest courts of 
their respective countries. All except 
the Russian judge spoke and under- 
stood the English language. 

For the prosecution there was a 
chief of counsel and one or more as- 
sociate counsel from each of the 
eleven nations. From time to time 
throughout the trial a total of sev- 
enty-two lawyers served with the In- 
ternational Prosecution Section—a 
staff section of General Headquar- 
ters set up by General MacArthur, 
Supreme Commander for the Allied 
Powers. It is interesting to note that, 
unlike the situation at Nuremberg 
where counsel on behalf of each of 
the four nations had equal responsi- 
bility, the Chief of Counsel at Tokyo 
representing the United States of 
America had the right of final deci- 
sion and final responsibility. It is 
one of the few times in history when 
ten sovereign nations have been will- 
ing to subordinate their sovereignty 
for any purpose to the leadership of 
a national of another nation. It rep- 
resents a long step forward in the 
building of a system of international 
law and order. If sovereignty can be 
given up for this purpose, it can be 
given up for other purposes in the 
furtherance of world justice and in 
the maintenance of world peace. 

The defense was conducted by 
twenty-five American lawyers, espe- 
cially selected for the purpose and 
paid by the American Government, 
and by some seventy-nine Japanese 
attorneys. Each defendant was repre- 
sented by one American attorney and 
one or more Japanese attorneys. 

It is a fitting tribute to the highest 
traditions of the American Bar that 
its members were willing to and did 
represent with marked industry, re- 
sourcefulness and fidelity the leaders 
of an enemy nation charged with 
crimes of incomparable magnitude. 


Twenty-Eight Defendants 

Were Policy Makers 

Tojo and the twenty-seven other 
Japanese leaders named in the indict- 


ment were all policy makers. The 
prosecution stated in its argument:? 
No man has been charged in this 
proceeding because of any act com- 
mitted by him in the course of his 
official duties pursuant to an already 
established policy if those matters 
were his only connection with the 
aggressive policy. 

Contrary to popular opinion no 
military or naval officer and no mem- 
ber of the government was indicted 
for fighting the war unless his acts 
constituted violations of the long 
established rules about the treatment 
of prisoners of war or civilian in- 
ternees. 

Included among the twenty-eight 
defendants were former Prime Minis- 
ters, Ministers of War, Generals of 
the Armies who had taken a leading 
part in committing the government 
to a policy of expansion by force in 
Manchuria, in Central China, in 
South China, in French Indo-China 
and finally in the Pacific Theater; 
Navy Ministers and Chief of the 
Naval General Staff, Foreign Minis- 
ters, Members of Cabinet, the Presi- 
dent of the Planning Board, ardent 
expansionists and rabble 
propagandists who held no official 
position, ambassadors who worked, 
even against their government’s in- 
structions, to align Japan with Ger- 
many and Italy, and the Lord Keeper 
of the Privy Seal—the adviser to the 
Emperor. These leaders were charged 
with fostering, encouraging and pro- 
moting a policy of expansion by force 


rousing 


and deliberately setting and keeping 
Japan on the road to war, Certain 
of them were charged with waging 
the war in a manner that violated all 
known rules for conduct of war be- 
tween civilized states. 

It is proper to point out that the 
high incidence of naval and military 
leaders among the defendants is due 
to the peculiar position of the mili- 





1. Hirota v. MacArthur, 335 U.S. 876 (1948) 
For concurring opinion of Mr. Justice Douglas 
see 69 S. Ct. 1238 (1949). 

The eleven defendants who sought to bring their 
cases before the Supreme Court of the United 
States were Hirota, Doihara, Kido, Oka, Sato, 
Shimada, Togo, Kimura, Muto, Shigemitsu and 
Umezu. 

2. Transcript of Proceedings 1.M.T.F.E. (herein 
after cited ‘‘T'') page 40, 539. 
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tary in the Japanese form of govern- 
ment. In America and most coun- 
tries the military department of the 
government has no policy making 
role: its duties are to carry out the 
policy as determined by the executive 
and the legislative branches of the 
government. In Japan the situation 
was entirely different. The military 
had a policy-making power jealously 
guarded and frequently carried to 
such extremes as to commit the gov- 
ernment to a policy which it actually 
opposed. 

The Minister of War and Minister 
of the Navy could be selected only 
from high ranking officers of these re- 
spective branches of the service on 
active duty. By long established cus- 
tom, the Minister of War was selec- 
ted by a triumvirate composed of the 
outgoing Minister of War, the In- 
spector General of Military Educa- 
tion and the Chief of the General 
Staff—three Army officers on active 
duty. The military could and on 
repeated occasions did control and 
change the policy of the government 
of Japan by the device of requiring 
the Minister of War to resign and 
then declining to suggest the name 
of his successor. This caused the 
cabinet to fall. A new cabinet could 
not be organized without a Minister 
of War. The military could and 
did prevent the formation of cabi- 
nets that would have opposed its 
policy of aggression by the simple 
device of refusing to name a War 
Minister for the new cabinet until 
the composition of the cabinet was 
such as would further the ends of the 
military clique. 


Difficulties in Preparing Trial 
Were Many and Varied 
One of the most frequent questions 
asked of those of us who had some 
part in this trial is why did it take 
so long. The preparation for trial 
and presentation before the Tri- 
bunal of an international criminal 
case is not a simple matter. The in- 
ternational character of the prose- 
cution and of the Tribunal in them- 
selves raises important problems re- 
quiring mutual accommodation. 
We of America are trained in the 
Anglo-American system of law. We 


draw our traditions from and trace 
our precedents to the common law. 
We depend upon examination and 
particularly upon cross-examination 
as a means of eliciting the facts of the 
case. The civil law uses the exam- 
ining magistrate whose duty it is to 
find out all the evidence both for the 
prosecution and the defense. The 
use of an examining magistrate is ab- 
horrent to the devotees of the com- 
mon law, yet the French judge on 
the International Military Tribunal 
for the Far East held that the pro- 
ceedings were seriously defective in 
that the defendants were indicted 
directly before the Tribunal without 
a preliminary inquest conducted by 
an examining magistrate.’ 

Strange to one trained in Anglo- 
American law but familiar to those 
versed in continental law and in the 
laws of the Far East was the provi- 
sion of the charter in this case that 
granted to the Tribunal power “to 
interrogate each accused and to per- 
mit comment on his refusal to answer 
any question”. This authority, I am 
happy to assure you, was never ex- 
ercised in either particular. 

In addition to the difficulties re- 
sulting from the international char- 
acter of the trial there were others 
inherent in the task at hand. Few 
of the prosecution staff knew any- 
thing about Japanese history, cus- 
toms and government, yet it was 
essential that they should by diligent 
study become not only thoroughly 
conversant with, but be experts in 
these fields. Fewer still of the prose- 
cution staff spoke the Japanese lan- 
guage—which is a wonder to behold. 
Prospective witnesses had to be ex- 
amined through interpreters. Many 
Japanese were naturally hostile wit- 
nesses. The Orientals, when desiring 
to refrain from giving information, 
are past masters in the art of evasion. 
They say “yes” when they mean “no” 
and “yes” when they mean they 
don’t know. They seldom say “no”. 

Because of the difficulty with Jap- 
anese witnesses, the prosecution 
tried to keep its case as far as pos- 
sible a documented case on the theory 
that such a case is the best. This in- 
volved search for and translation of 
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thousands of official documents. In 
the fires resulting from the bombing 
of Tokyo many public buildings and 
numerous important documents had 
been destroyed. Copies from other 
sources were obtained at great labor. 


Many Documents 

Were Lost or Destroyed 

In addition the Japanese authorities 
just prior to the surrender had or- 
dered the destruction of all docu- 
ments which might tend to embarrass 
the government or the army should 
they fall into the hands of the enemy. 
This order had been well executed. 
The strange behavior of the Japa- 
nese mind is illustrated by the fact 
that in spite of this order many 
totally innocuous documents were 
burned and some of primary im- 
portance and of highly incriminating 
nature were considered of such little 
value that they were not destroyed. 
A wealth of information was se- 
cured from the diary kept by Kido, 
the Lord Keeper of the Privy Seal, 
and by Harada giving the reports 
made by him to and reflecting the 





3. Dissenting opinion of Mr. Justice Bernard, 
page 18. 
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views of that noble statesman, Prince 
Saionji, the last of the Genro. 
Nor was the difficulty in securing 


documents. confined to Japan. In 
China the government had been 
forced by the Japanese to flee from 
Nanking first to Hankow and then 
to Chungking. In the spring of 
1946 it was in the act of returning 
from Chungking to Nanking. Many 
official documents of the highest val- 
ue were found neither at Chungking 
nor Nanking. They were in boxes 
on barges and junks making the slow 
tortuous trip down the Yangtze from 
Chungking to Nanking. They finally 
arrived and we secured those most 
needed for our purpose. These, of 
course, had to be translated into both 
English and Japanese. Many impor- 
tant documents were secured from 
Germany, having been discovered 
among those that had been hidden 
in caves just prior to the disintegra- 
tion of that nation at the end of the 
War. 

Every word spoken before the Tri- 
bunal had to be spoken in both the 
English and the Japanese language. 
Since the Russian judge did not 
speak English, the entire proceedings 
were simultaneously translated for 
him into the Russian language. 


Trial Involved History 

of Seventeen Years 

The trial involved the history of 
Japan and its dealings with other 
nations throughout the period of 
some seventeen years from 1928 to 
1945, and affected nations occupying 
more than half of the globe. The 
Tribunal was in actual session for 
424 days. During this time 419 wit- 
nesses testified in person—109 for the 
prosecution and 310 for the defense 
in addition to 16 of the defendants 
who testified in their own behalf. 
Seven hundred and seventy-five de- 
positions and affidavits were intro- 
duced of witnesses who were not re- 
quired to appear in person. 

The prosecution consumed a total 
of 192 days, (160 in putting on its 
case in chief, 3 in reply to defendants’ 
motion to dismiss, 14 in rebuttal and 
15 in its summation). 

The defense consumed 225 days, 
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(187 in presenting its defense in 
chief, 3 in motions to dismiss, 4 in 
surrebuttal and 31 in its summa- 
tion) . 

The prosecution made its opening 
statement on May 3, 1946, and pre- 
sentation of evidence before the Tri- 
bunal began on June 13, 1946. Sev- 
eral recesses were granted at the in- 
stance of the defense counsel for ad- 
ditional time in which to prepare 
their defense. The final argument 
was concluded and the case sub- 
mitted to the Tribunal for decision 
on April 16, 1948. The court then 
recessed for approximately eight 
months until November 4, 1948, to 
prepare its judgment. It took the 
Tribunal seven days to read the 
judgment, which covers 1,446 pages. 
The Tribunal adjourned on Novem- 
ber 11, 1948. 

The record comprises 49,858 pages 
in addition to 3,915 exhibits not 
copied into the record which contain 
some 30,000 additional pages. 


Conspiracy of Aggression 

Was Proved 

The basic charge against the defend- 
ants was conspiracy to wage wars of 
aggression, and the waging of war of 
aggression. The conspiracy or com- 
mon plan is used in the sense com- 
mon to all the great legal systems of 
the world rather than to any par- 
ticular system. Out of the conspir- 
acy were born most of the other 
crimes charged. 


In concluding a learned and ex- 
haustive memorandum on the crime 
of conspiracy prepared for the Chief 
of Counsel of the International 
Prosecution Section, Dr. Brendan 
F. Brown, Dean of the Law School 
of Catholic University and Special 
Assistant to the Attorney General 
wrote: 


The doctrine of conspiracy . 
which the Prosecution asks the Inter- 
national Military Tribunal for the 
Far East to adopt as an international 
juridical formula, is much more 
limited than that which exists in the 
Anglo-American law. Its philosophy 
is far more restricted than that found 
in the Russian penal system. The 
international doctrine of conspiracy 
in question is consistent with French 


and German law, as well as Japanese 
and Chinese law. Under this doctrine 
all Japanese leaders who entered into 
an agreement, combination, or asso- 
ciation with each other, or with Ger- 
many and Italy, for the purpose of 
securing the Military, Naval, Political 
and Economic domination of the 
world by means involving gross moral 
turpitude, are guilty of criminal con- 
spiracy and subject to punishment by 
world society, which this Court repre- 
sents. There is equal liability with 
respect to each conspirator for all acts 
performed by himself or by others 
associated with him, in furtherance of 
the unlawful agreement or combina- 
tion. A defendant may be guilty of 
conspiracy even though he did not 
authorize or actually participate in 
the perpetration of the ultimate un- 
lawful act or acts or in the preceding 
illegal means, as long as he failed 
expressly to withdraw from the evil 
combination.4 


The first count in the indictment 
charged that all the defendants to 
gether with other persons partici- 
pated in the formulation or execu- 
tion of a common plan or conspiracy, 
the object of which was that Japan 
should secure the military, naval, 
political and economic domination 
of East Asia, of the Pacific and In- 
dian Oceans and of all countries 
bordering thereon and for this pur- 
pose should alone or in combination 
with other countries having similar 
objects wage a war or wars of aggres- 
sion against any country or countries 
which might oppose that purpose. 
This was the heart of the case. The 
Tribunal found that while the dec- 
larations of some who participated 
in the conspiracy coincided with the 
grandiose statement of the charge 
it did not feel that the conspirators 
ever seriously resolved to attempt 
to secure domination of North and 
South America. The facts proved 
justified the Tribunal in deciding 
that, so far as the wishes of the con- 
spirators crystallized into a concrete 
common plan, it was of the opinion 
that the territory that they had re- 
solved Japan should dominate was 
confined to East Asia, the western 
and southwestern Pacific Ocean and 

(Continued on page 160) 





4. Brendan F. Brown, The Criminal Conspiracy 
in the Jopanese Wor Trials (M.S.) (Washington, 
D.C. 1946) 34-35. 
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An Irrevocable Federal Subsidy: 


A Study of Its Legal Aspects 


by Charles L. Kades + of the New York Bar (New York City) 


® The passage of the Housing Act of 1949 points up the problem of subsidies given 


by the Federal Government to the states and local governments. Mr. Kades’ article 


is an excellent study of the legal aspects that are involved in the attempt, within 


the Constitution, to make federal subsidies irrevocable. 





® The enactment into law of the 
Housing Act of 1949! came in the 
midst of an increasingly animated 
discussion of federal aid to states and 
their political subdivisions. Long 
since settled by the Supreme Court, 
and part of the national law, is the 
great constitutional issue, so vigor- 
ously debated during the decade be- 
fore the war, of the power of the 
Congress to employ national funds 
and national credit to assist the states 
and their political subdivisions to re- 
lieve unemployment and safeguard 
the health, safety, welfare and morals 
of the nation’s citizens.? But not yet 
settled, nor part of the national 
thinking, are the subsidiary issues 
raised by the methods and means 
chosen by the Congress to exercise 
its now firmly established “spending 
power” for such purpose, one of 
which is the potential conversion of 
the annual contribution by the Na- 
tional Government from a grant 
made as an act of grace, subject to 
cancellation, into an irrevocable fed- 
eral subsidy of low-rent housing proj- 
ects undertaken by local housing 
authorities. These authorities are cor- 
porate entities, separate and distinct 


from the state itself and from the 
municipal corporations of the state, 
with broad powers to undertake and 
finance slum clearance and low-rent 
housing projects but without any 
authority to invoke the sovereign 
power of taxation.® 


Nature of Obligation 
of Federal Government 


Since the income of local housing 
authorities is thus necessarily derived 
only from the revenues produced by 
the projects they undertake, and 
since a patent purpose of these proj- 
ects is to provide shelter beyond their 
means for persons of low income, it 


1. Public Law 171, 8lst Congress, Ist Session, 
approved July 15, 1949. 

2. City of Cleveland v. United States, 323 U.S. 
329, 333 (1945); Helvering v. Davis (1937) 301 
U.S. 619, 640; Steword Machine Co. v. Davis, 
301 U.S. 548, 586 (1937); United Stotes v. Butler, 
297 U.S. 1, 64-67 (1936). 

3. Foley, ‘‘Low-Rent Housing and State Financ- 
ing,"’ 85 Univ. of Pa. L. Rev. 1, 15 (1937). The 
nature of the assistance furnished by federal, 
state, and municipal governments is analyzed 
and discussed comprehensively by M. H. Tretter 
in ‘Public Housing Finance’’, 54 Horv. L. Rev 
1325, 1335-1351 (1941) and by Morris Miller in 
Public Housing and Its Financing (1947) a report 
of the American Bar Association's Section of 
Municipal Low. 

4. 50 Stot. 888 (1937), 42 U.S.C. §1401 (Supp 
1939). By §1 of the Reorganization Plan No. 3 
of 1947, which became effective July 27, 1947, 











































is obvious that subsidies are required 
to balance the available revenues of 
such authorities with their required 
expenses, or, in other words, to close 
the gap between the economic and 
the social rent. 

The states and their political sub- 
divisions on the one hand, and the 
National Government on the other 
hand, furnish these subsidies. The 
subsidy of the National Government 
is called its “annual contribution”, 
and it will be administered by 
the Public Housing Administration 
under the terms of the United States 
Housing Act of 1937.4 Heretofore, 
in order to obtain annual contribu- 
tions from the National Government, 
the local housing authorities were 
required to comply with numerous 
conditions, the failure to fulfill 
which might result in reduction or 
cancellation of the contribution.5 





he United States Housing Authority was con- 
solidated with certain other agencies into a new 
agency called the Housing and Home Finance 
Agency, Code of Federal Regulations, 1937 Supp., 
Title 3, page 182. By §4 of that plan the functions 
of the Administrator of the United States Housing 
Authority were transferred to the Commissioner of 
the Public Housing Administration, id., page 183. 
In addition to the Public Housing Act of 1949, 
supra, note 1, and the Reorganization Plan of 
1947, supra, the United States Housing Act of 
1937 has been amended by Title VI! of Public 
Resolution 122, 75th Congress, 3d Session (the 
United States Housing Act Amendments of 1938), 
approved June 21, 1938, 52 Stat. 820; Pub. Low 
288, 77th Congress, Ist Session, approved Octo- 
ber 30, 1941, 55 Stat. 759; Public Law 301, 80th 
Congress, Ist Session, approved July 31, 1947. 
5. For example: failure or insufficiency of local 
contributions, failure to eliminate unsafe or un- 
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Hereafter, this sanction of cancella- 
tion will not be resorted to if an 
alternative method is agreed upon 
to enforce the conditions imposed 
by the National Government upon 
the local housing authorities.® 

At the core of the procedure that 
the Congress has authorized to ob- 
viate any possibility of cancelling the 
annual contribution is a covenant by 
the local housing authority to convey 
to the Public Housing Administra- 
tion possession of the housing proj- 
ect subsidized by that agency, or in 
a stipulated situation, of title to the 
project to which the contribution 
relates. In any case in which this new 
sanction is used, the Public Housing 
Administration is required by the 
Housing Act to continue to make 
annual contributions available for 
the project (subject, of course, to the 
limitations of the law and the appli- 
cable contract) so long as there re- 
main outstanding any bonds or other 
obligations of the local housing 
authority to which such annual con- 
tributions have been pledged as se- 
curity. 

The legal aspects of this irrevo- 
cable federal contribution as well as 
the fiscal effect of such a subsidy 
upon the National Government's 
debt structure have become some- 
what confused in a cauldron of con- 
troversy since the program has 
become a reality. Some clarification 
seems desirable. 


No Constitutional Debt Limit 
upon Federal Government 


There is no constitutional debt limit 
on the national government similar 
to the debt limits imposed by state 
constitutions. The Constitution ey- 
pressly confers upon the Congress 
the power “to borrow Money upon 
the credit of the United States’? and 
“To lay and collect Taxes, Duties, 
Imposts, and Excises, to pay the 
Debts . . . of the United States.”® 
Pursuant to this power the Con- 
gress has authorized the creation of 
the public debt, the present author- 
ity being the Second Liberty Bond 
Act.® With the approval of the Pres- 
ident, the Secretary of the Treasury 
has been authorized to borrow money 
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on the credit of the United States and 
to issue “bonds of the United 
States.”1 In the same statute the 
Congress has also established a statu- 
tory debt limit under which the 
face amount of outstanding bonds 
issued under the statute, plus the 
face amount of outstanding obliga- 
tions guaranteed as to principal 
and interest by the United States, 
may not exceed in the aggregate 
$275,000,000,000."! 

The Congress has also taken steps 
to safeguard the public debt and the 
credit of the United States. For ex- 
ample, the Congress long ago rec- 
ognized that a Secretary of the Treas- 
ury might be hampered in any public 
debt transaction by the constitu- 
tional restriction against the with- 
drawal of moneys from the Treasury 
except in pursuance of an appro- 
priation made by the Congress.'* Ac- 
cordingly, more than a century ago 
the Congress made it mandatory 
upon the Secretary of the Treasury 
to pay “out of any money in the 
Treasury not otherwise appropriated, 
any interest falling due, or accruing, 
on any portion of the public debt 
authorized by law”!® and simulta- 
neously made a permanent annual 
appropriation for the payment of in- 
terest on the public debt.'* Provision 
for the payment of the principal was 
also made by authorizing the Secre- 
tary of the Treasury in his discretion 
to apply any surplus money in the 
Treasury not otherwise appropriated 
to the redemption of bonds of the 
United States.'5 

The Constitution of the United 
States provides in the Fourteenth 


Amendment that “the validity of the 
public debt of the United States 


authorized by law . . . shall not be 
questioned”;'® and, by Act of Con- 
gress, “The faith of the United States 
is solemnly pledged” to the payment 
of the public debt.17 The annual 
contributions which the Public 
Housing Administration agrees to 
pay to local housing authorities, even 
though made irrevocable, are neither 
a borrowing on the credit of the 
United States nor any part of the 
public debt of the United States safe- 
guarded by the Fourteenth Amend- 
ment or the Acts of Congress relat- 
ing to public debt transactions. 
Nevertheless, the United States Hous- 
ing Act of 1937 explicitly provides 
that “The faith of the United States 
is solemnly pledged’’'® to the pay- 
ment of such annual contributions. 
The remedies of bondholders of 
local housing authorities do not dif- 
fer radically from the remedies of 
bondholders of other public corpora- 
tions lacking the power of taxation. 
In the first place, the bonds of local 
housing authorities are direct and 
general obligations of such author- 
ities and, subject to provision being 
made from the revenues of the proj- 
ect for operating and other current 
expenses and maintenance of work- 
ing capital (including payments in 
lieu of taxes) all revenues of any 
such project are pledged to secure 
such bonds and must be paid into 
specified funds for the benefit of the 
bondholders. Of course, to the ex- 
tent that the net revenues are avail- 
able for debt service requirements 
the amount of annual contributions 





sanitary dwellings, charging of excessive rents, 
leasing to ineligible families, acquisition of project 
by a third party, failure to complete the project, 
or if damaged or destroyed, to repair or recon- 
struct it within @ specified time. 

6. Pub. Low 171, supra, note 1, §304 which 
among other things, adds a new section, numbered 
22, to the United States Housing Act of 1937, 
supra, note 4. 

7. U.S. Const., Art 1, §8, Cl. 2. 

8. U.S. Const., Art I, §8, Cl. 1. 

9. Originally enacted in 40 Stat. 288 (1917), 
31 U.S.C. §752. 

10. Id. §1. 

11. Id. §21 as amended by the Public Debt Act 
of 1946, approved June 26, 1946, Pub. Law 455, 
79th Congress, 2d Session. 

12. U.S. Const., Art 1, §9, Cl. 7. 

13. R. S. §3698, 9 Stot. 123 (1847); 31 U.S.C. 
§732. 
14. R. S. §3689, 9 Stat. 123 (1847); 31 U.S.C. 


§711. 

15. Act of Mar. 3, 1881, 21 Stat. 457; 31 U.S.C. 
§741. 

16. U.S. Const., Amendment XIV, §4. ‘‘While 
this provision was undoubtedly inspired by the 
desire to put beyond question the obligations of 
the Government issued during the Civil War, its 
language indicates a broader connotation. We 
regard it as confirmatory of a fundamental prin- 
ciple. . . ."’ Perry v. United Stotes, 294 U.S. 330, 
354 (1935). See Nussbaum, ‘Comparative and In- 
ternal Aspects of American Gold Clause Abrogo- 
tion’, 44 Yale L. Jour. 53 (1934); Eder, *‘A For- 
gotten Section of the Fourteenth Amendment’, 19 
Corn. L.Q. 1 (1933). See also Hart, ‘The Gold 
Clause in Urited States Bonds’’, 48 Harv. L. Rev. 
1057 (1936). 

17. R. S. §3693, 16 Stot. 1 (1869); 31 U.S.C 
§731. 

18. United States Housing Act of 1937, supra 
note 4, §10 {e). 
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may be reduced in order to avoid any 
unnecessary subsidy. 

In the second place, like any pub- 
lic corporation not invested with 
sovereign immunity, the Public 
Housing Administration may be 
sued by any local housing authority 
with which it has made a contract 
to pay annual contributions to or 
for the account of the authority.!® 
Since the faith of the United States 
is pledged to the performance of the 
subsidy contract,2° even though an- 
nual appropriations must be made, 
an obligation exists which is “bind- 
ing upon the conscience of the sov- 
ereign’”.?1 

Although the annual contributions 
are required to be limited to the 
amounts and periods necessary to as- 
sure the low-rent character of the 
housing projects involved, the Con- 
gress has also delegated to the Pub- 
lic Housing Administration the 
power to determine the amount and 
period necessary.” In the exercise of 
this power, the Public Housing Ad- 
ministration may agree with the lo- 
cal housing authority that the an- 
nual contributions will be at least 
equal to the amount which (with 
income or other funds available from 
the project for such purpose) is re- 
quired each year by the local housing 
authority to pay the interest on and 





19. United States Housing Act of 1937, supra 
note 4, §5 (b). 

20. The subsidy contract may provide for the 
payment of annual contributions for not more than 
forty years on any project and may not exceed 
in the aggregate, the product of multiplying the 
cost of acquiring or developing a project by a 
factor equal to the sum of (a) the annual rate of 
interest (but not less than two and one-half per 
centum) specified in the most recently issued bonds 
of the Federal Government having a maturity of 
ten years or more, plus (b) two per centum. The 
meaning of this complicated formula, which is even 
more abstruse in the language of the statute, is 
that so long as the interest cost to the Federal 
Government remains substantially the same as its 
current interest cost the annual contribution will 
be 4¥%, per cent of the cost of acquiring or 
developing a project. United States Housing Act 
of 1937, supra, note 4, §10 (c) as amended by the 
Housing Act of 1949, supra, note 1, §304 (e); 
§§2 (10) and 10 (b), as amended by §304 (c}; and 
§10 (c) as amended by §304 (e). 

21. Perry v. United States, supra, note 19, at 
354, per Hughes, C. J. 

22. United States Housing Act of 1937, supra, 
note 4, §10 (b). 

23. Id. §22 (b), as amended by the Housing Act 
of 1949, supra, note 1, §304 (b) and §10 (f), as 
amended by §304 (a). 

24. “Obligations, including interest thereon, 
issued by public housing agencies in connection 
with low-rent housing or slum clearance projects, 





principal of its bonds or other ob- 
ligations which shall become due in 
the next succeeding twelve months 
and which were issued to finance the 
project to which the annual contribu- 
tion relates; and, in addition, the 
Public Housing Administration may 
require that the local housing author- 
ities pledge the payments made under 
annual contribution contracts to the 
payment of such bonds and interest 
thereon.*8 

Upon the completion of the pro- 
gram now contemplated the reservoir 
of tax-exempt securities will have 
been increased one-third by the 
issuance of local housing authority 
bonds.24 This ,special privilege of 
tax-exemption granted by the Con- 
gress to purchasers of local housing 
authority bonds can be justified to 
the extent that a similar tax-exemp 
tion privilege has been granted other 
holders of bonds of other state in- 
strumentalities, unlike the owners of 
direct or contingent obligations of 
the Federal Government whose in- 
come from such obligations is subject 
to taxation under the Public Debt 
Act of 1941.25 


Congress Has Not Guaranteed 
State Obligations 


Although the Congress has frequently 
supported with the credit of the 





and the income derived by such agencies from 
such projects, shall be exempt from ali taxation 
now or hereafter imposed by the United States." 
United States Housing Act of 1937, supra, note 3, 
§5 (e). It is noteworthy that as S. 138 (the bill 
which ultimately became the Housing Act of 1949) 
was introduced in the Senate, §505 amended the 
Internal Revenue Code by removing the exemp- 
tion in the case of interest upon obligations issued 
by local housing authorities, and Title | of that 
bill did not confer exemption on the interest of 
obligations issued by local public agencies for 
slum clearance projects. However, as S. 138 was 
reported out by the Senate Banking and Currency 
Committee {as S. 1070) the amendment to the 
Internal Revenue Code was omitted and the interest 
on obligations issued by local public agencies for 
slum clearance projects was made exempt by 
§102 (g). By tax-exempt securities is of course 
meant interest-bearing securities the income from 
which is exempt from both the normal rates and 
surtax rates of the federal income tax. The interest 
upon the obligations of a state, territory, or any 
political subdivision thereof is excluded from 
gross income and is exempt from both normal rates 
and surtax rates of the federal income tax. In- 
ternal Revenue Code §22 (b) (4), 26 U.S.C. §22 (b) 
(4) (A). Obligations of this type were outstanding 
on June 30, 1948, in the principal amount of 
$18,400,000,000. Report of the Secretary of the 
Treasury, supra, note 3, Table 100, page 628. 
It has been estimated that for the permanent 
financing of the low-rent housing program, bonds 
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United States obligations of federal 
agencies and instrumentalities, it has 
never expressly guaranteed obliga- 
tions of state agencies and instrumen- 
talities.2° The typical guaranty clause 
in federal statutes is a guaranty of 


of local housing authorities will be sold to private 
investors in a principal amount aggregating be- 
tween $6,000,000,000 and $7,000,000,000 in this 
period. ‘The New Housing Bonds’’, 41 Moody's 
Bond Survey 345, 346 (1949) 

25. (1941) 55 Stat. 9 as amended by the Public 
Debt Act of 1942 (56 Stat. 90, 31 U.S.C. §742a), as 
further amended by Pub. Law 116, 80th Congress, 
Ist Session. The Treasury has reduced the total 
number of tax-exempt securities of the United 
States and of federal instrumentalities guaranteed 
by the United States in the last decade from a 
principal amount of $10,000,000,000 to $164,000,000 
as of June 30, 1948. See Report of the Secretary 
of the Treasury, supra, note 3, Table 101, page 629. 

26. Familiar examples of the use of the con- 
gressional guarantee may be found in the acts 
authorizing the issuance of obligations of the 
Federal Deposit Insurance Corporation, (Act of 
Dec. 23, 1913, c. 6 §12 B, as added by Act of 
June 16, 1933, 48 Stat. 177, as amended by Act 
of Aug. 23, 1935, §101, 49 Stat. 684, 699, 12 
U.S.C. §264 (0)); bonds of the Federal Farm 
Mortgage Corporation (Act of January 31, 1934, 
§4 (a}, 48 Stat. 345, as amended by Act of April 
27, 1934, §14, 48 Stat. 647; 12 U.S.C. §1020 (c) ); 
debentures of the Federal Housing Administration, 
(Act of June 27, 1934, §204 (b) 48 Stat. 1249, as 
amended by Act of May 28, 1935, §29 (c) 49 
Stat. 300 and Act of February 19, 1937, 50 Stat. 
20, 12 U.S.C. §1710 (b)), including Housing In- 
surance Fund debentures, (Act of June 27, 1934 
§207, 48 Stat. 1252, as amended by Act of August 
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payment of principal and interest.?7 
Since the guaranty is full and uncon- 
ditional, the United States is obli- 
gated to pay the principal of or 
interest on any bonds so guaranteed 
if the issuing corporation or agency 
fails to make such payment to a bond- 
holder when due; and this obliga- 
tion is not conditioned upon the in- 
stitution of any proceeding by such 
a bondholder against the defaulting 
corporation or agency.?8 
Notwithstanding the fact that there 
is no similar express guaranty by the 
United States of local housing 
authority bonds in the Housing Act 
of 1949 or any other statute, the Pub- 
lic Housing Administration is ex- 
plicitly authorized to require that a 
local housing authority pledge pay- 
ments under annual contribution 
contracts as security for any loans ob- 
tained by a local housing authority 
for the development or acquisition 
of a housing project to which the an- 
nual contributions relate.2® This pat- 
tern for the financing of new low- 
rent housing facilities is not unlike 
one of the methods previously uti- 
lized for financing contractors en- 
gaged in the national defense pro- 
gram.*° In addition to providing for 
a pledge or assignment of the con- 
tractor’s revenues as security for 


bank loans, contracts were author- 
ized to be made directly between the 
War Department, Navy Department, 
or the Maritime Commission and fi- 
nancing institutions which in terms 
as well as in effect guaranteed such 
institutions against loss of principal 
or interest on loans made to con- 
tractors.31 

In the absence of an express author- 
ization for the Public Housing Ad- 
ministration to enter into similar 
contracts of guaranty with bondhold- 
ers of local housing authorities, that 
Administration has sought to protect 
such bondholders, not only by re- 
quiring the pledge of payments 
under the annual contributions con- 
tracts, but also by inserting in an- 
nual contributions contracts a provi- 
sion under which the Public Housing 
Administration agrees “with and for 
the benefit of” the bondholders of 
the local authority that “such holders 
or their duly authorized representa- 
tives, as well as the Local Authority, 
shall have the right to proceed” 
against the Public Housing Admin- 
istration by action at law, suit in 
equity, or other proper proceedings 
for enforcing the covenants of the 
Administration, including the cove- 
nant to pay annual contributions.*? 





This practical administrative inter- 
pretation of the statute by the Pub- 
lic Housing Administration (and its 
predecessor, the United States Hous- 
ing Authority) , has never been ques- 
tioned by the Congress even when 
the possibility of curtailing appro- 
priations for annual contributions 
was seriously under consideration,** 
and may be sustained under the gen- 
eral power of the agency to “insert 
in any contract for . . . annual con- 
tributions . . . such other covenants, 
conditions, or provisions as it may 
deem necessary in order to insure the 
low-rent character of the housing 
project involved.”’*4 


Local Obligation 
To Transfer Title 
The novelty in the new bonds of lo- 
cal housing authorities which has 
stirred the financial market place 
with an enthusiasm undampened by 
the critics of statism stems from the 
fact that the Congress this year 
authorized the Public Housing Ad- 
ministration to make the federal sub- 
sidy to local housing authorities ir- 
revocable. The Congress delegated 
this power upon the condition that 
local authorities in turn confer upon 
(Continued on page 166) 





23, 1934, §344 (d), 49 Stat. 722 and Act of February 
3, 1938 §3, 52 Stat. 16, 12 U.S.C. §1713 {i) ); and 
Mutual Mortgage Insurance Fund debentures, (Att 
of June 27, 1934 §204 (d), 48 Stat. 1250 as 
amended by Act of February 3, 1938 §3, 52 Stat. 
12; 12 U.S.C. §1710 (d) ); bonds of the Tennessee 
Valley Authority (Act of May 18, 1933, §15 (a) as 
added by Act of August 31, 1935, §9, 49 Stat. 1078, 
16 U.S.C, §831 (n-1) and §15 (c) as added by 
Act of July 26, 1939, 53 Stat. 1083; 16 U.S.C. 
§831 (n-3); obligations of the Commodity Credit 
Corporation. (Act of March 8, 1938, §4, 52 Stat. 
107 as amended by Act of March 4, 1939, §1 (d), 
53 Stat. 510; 15 U.S.C. §713 (a-4) }; bonds of the 
Home Owners’ Loan Corporation, (Act of June 13, 
1933, §4 (c), 48 Stat. 129, as amended by Act of 
April 27, 1934, §§1 (a), 2, 3, 4, 13, 48 Stat. 643, 
644, by Act of June 27, 1934, §§506 (a), (b), 508 (b), 
48 Stat. 1263, 1264, and by Act of May 28, 1935, 
§11, 49 Stat. 296; 12 U.S.C. §1463); obligations of 
the Reconstruction Finance Corporation, (Act of 
January 22, 1932, §9, 47 Stat. 9 as amended by 
Act of July 21, 1932, §209, 47 Stat. 715, and by 
Act of March 4, 1939, §1 (c), 53 Stat. 510; 15 
U.S.C. 609); debentures of the Federal Ship Mort- 
gage Insurance Fund, (Act of June 29, 1936, c. 858, 
Title XI §1105 (c) as added by Act of June 23, 
1930, 52 Stat. 969, 46 U.S.C. §1275 (c)); and 
obligations of the United States Housing Authority 
(now the Public Housing Administration) itself. 


(United States Housing Act of 1937, supra note 4.) 
§20 (c) as amended by the Housing Act of 1949, 
supra, note 1, §22 (h)). 

27. The guaranty clause in the United States 
Housing Act of 1937 (supra, note 4, §20 (c))} is 
Until amended by the Housing Act of 


typical. 
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1949 (supra, note 30) that clause stated: 

‘Such obligations shall be fully and uncondi- 
tionally guaranteed upon their face by the United 
States as to the payment of both interest and 
principal, and, in the event that the Authority 
shall be unable to make any such payment upon 
demand when due, payments shall be made to the 
holder by the Secretary of the Treasury with money 
hereby authorized to be appropriated for such 
purpose out of any money in the Treasury not 
otherwise appropriated. To the extent of such 
payment the Secretary of the Treasury. shall suc- 
ceed to all the rights of the holder."’ 

28. Opinion of the Attorney General of the 
United States, dated September 14, 1934, 38 Op. 
Atty. Gen. 75. ‘“‘The separable provision that the 
Secretary of the Treasury shall pay if the corpora 
tion is unable to pay upon demand is no part of 
the guaranty, but merely a provision for carrying it 
out in the only reasonably conceivable contingency 
that would require such action." 38 Op. Atty. 
Gen. at 77. The guaranty under consideration was 
identically worded with that in the United States 
Housing Act of 1937 §20 (c), supra, note 4. 

29. United States Housing Act of 1937, §10 (f), 
supra, note 4, 

30. See the Assignment of Claims Act of 1940 
(R.S. §§3737, 3477, as amended by Act of October 
9, 1940, §1, 54 Stat. 1029; 31 U.S.C. §203, 41 
U.S.C. §15) permitting assignment of claims against 
the Federal Government arising out of contracts 
of $1,000 or more to banks, trust companies, or 
other financial institutions, including federal lend- 
ing agencies, under specified conditions. Prior to 
the 1940 amendment, these sections relating to 


assignments of claims upon the United States con- 
stituted a substantial barrier to ready financing 
of Federal Government contracts. Their original 
purpose had been to protect the Government 
against the danger of becoming embroiled in 
conflicting claims, with delay and embarrassment 
and the chance of multiple liability. See Martin 
v. National Surety Co., 300 U.S. 588, 594 (1936) 
As to rights of assignees of moneys due from a 
Federal agency, see Modern Industrial Bank v. 
United States, 101 Ct. Cl. 808 (1944), and Hardin 
County Savings Bank v. United States, 65 Fed. 
Supp. 1017 (1946). 

31. Executive Order No. 9112, dated March 26, 
1942, 7 Fed. Reg. 2367, issued pursuant to §20! 
of Title I! of the First War Powers Act, 1941 
(55 Stat. 838). See also War Dept. Proc. Reg 
No. 3, Code of Fed. Reg. (1944) Cum. Supp 
§81.320 and 40 Op. Atty. Gen. (U.S.) 304 (1944) 

32. Terms, Covenants and Conditions Comprising 
Part Two of Contract for Loan and Annual Con- 
tributions between Local Authority and United 
States Housing Authority, (Form USHA 700) §7.03 

33. For example, in the 80th Congress, the 
House of Representatives, in passing H.R. 3756, 
making appropriations for government corpora- 
tions for the fiscal year ending June 30, 1948 
appropriated less than one-third of what was 
necessary to meet the annual contributions contract 
commitments for that fiscal year. However, the 
Senate increased the appropriation to the needed 
amount, and the House conferees yielded on this 
point. 

34. United States Housing Act of 1937, supra, 
note 4, §15 (4). 
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More Vestigial Remnants in the Law: 





The Splendid Forebears of the Alderman 


by Ben W. Palmer « of the Minnesota Bar (Minneapolis) 


® In the December, 1949, issue of the Journal (35 A.B.A.J. 981), Ben W. Paimer traced 
the ancestry of bailiffs, constables and marshals. In this second article of a series 
of four, he finds that there is perhaps some trace of the ancient glory in the offices 
of alderman and mayor yet alive, especially in London where the Lord Mayor is still 
an imposing institution. The next article in this series will appear in an early issue. 





®" In discussing the marshal down 
through the centuries, one kind was 
not mentioned. He is the London 
City Marshal who looks very like a 
field marshal save that he carries no 
baton of authority. Yet he is, because 
of his uniform and his supervision 
of the annual Lord Mayor's show, a 
prominent object in the pageant.’ 
And this brings us to another official, 
more variant in his powers than 
bailiff, constable or marshal, but like 
them century-diminished in stature. 
his is the modern mayor, especially 
if he be of the type who has little 
actual power, but is chiefly the cere- 
monial representative of the city who 
welcomes visiting conventioneers and 
gives them the nonexistent keys to 
his city. 

Among the nations that rose on 
the ruins of the Roman Empire and 
used Latin as their official and legal 
language, including the word maior, 
landed proprietors were in the habit 
of putting their various domains 
under the charge of majores, mayors. 
And a major domus placed over 
these various mayors supervised all 
the estates. In the household of the 
Frankish kings of the Merovingian 


line, the Mayor of the Palace became 
in the end the head of the administra- 
tion as it became centered in the 
palace. He presided over the royal 
court of justice and often commanded 
the army. A single family descended 
from Arnulf and Pepin I succeeded 
in making the office of Mayor of the 
Palace hereditary in their family. 
From 687 to 751 the Mayors of this 
family were the real rulers of the 
Frankish kingdom, and in 751 they 
ousted their master and seized the 
crown.? 


Lord Mayor of London 
in Contrast to American Mayor 


Splendid in contrast to American 
mayors is of course the Lord Mayor 
of London, whose great day is the 
pageant on November 9 which goes 
back to 1215. Then it is that the 
newly-elected Lord Mayor goes from 
the Guildhall to banquet the sheriffs, 
cabinet and distinguished guests. He 
goes by Cheapside, Poultry, St. Paul’s 
Churchyard, Ludgate Hill, Creed 
Lane, Trafalgar Square and the Mall. 
He rides in a gilded coach such as 
Cinderella might have used. There 
are painted panels representing the 


Virtues. On the box is an epaulletted 
coachman in cocked hat and wig. 
There are four horses and two pow- 
dered footmen to stand behind. In- 
side are the mayor in the medieval 
splendor of robes and furs and 
golden chain and the mace bearer 
holding that bauble so that its head 
is out the window. The sword bearer 
precedes the mayor with a good 
Solingen blade, a serviceable weapon 
in a pearl scabbard, a gift to the city 
from Queen Elizabeth, and the cor- 
poration’s most treasured relic. 

The Lord Mayor's precedence in 
the city, as in all cases where the trial 
was at the Guildhall, is indicated by 
the fact that the commission for the 
trial of the Lady Jane Grey for trea- 
son was addressed in the first instance 
to the Mayor of the City of London. 
Though the founding of the mayor- 
alty is shrouded in mystery, the city’s 
first mayor evidently took office in 
1189. Innumerable are the stories 
of the Lord Mayors, famous and 
otherwise, from Dick Whittington to 





1. Harper, More Queer Things About London 
(Philadelphia 1924) 48. 

2. 2 Cambridge Medieval History (N. Y. 1926) 
136; 15 Encyclopaedia Britannica (1946 ed.) 125- 
127. 

3. 14 Encyc. Brit. 392. The Lord Mayor's proces- 
sion has always been by land except for 4'/, cen- 
turies after 1435 when it was by water. 2 Timbs, 
Romance of London (London 1865) 317. It was 
the duty of the Lord Mayor's fool to leap, clothes 
and all, into a large bow! of custard at the Lord 
Mayor's dinner. 3 Id. at 4. See All's Well Thot 
Ends Well, Act. 2, sc. 5, 1, 37. 
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Sir Robert Vyner, “the Prince of 
Goldsmiths” and great friend and 
banker of Charles II, often men- 
tioned by Pepys. Of him it is recorded 
that when John Sobieski, King of 
Poland, saved Vienna and. slaugh- 
tered many Turks, his ambassador in 
England ordered an equestrian statue 
of his master. The statue not being 
paid for, while boxed up on Tower 
Wharf awaiting exportation, was pur- 
chased by Vyner. Distegarding the in- 
congruities of costume—for Sobieski 
was in warrior’s dress, trampling a 
Turk, the mayor had the head of the 
Polish king replaced by that of 
Charles Ii and the features of the 
Turk lying prostrate under his 
horse’s feet altered to those of Crom- 
well. But the Lord Protector was left 
in oriental attire and headdress. In 
Hanoverian days when Stuart pop- 
ularity had conspicuously waned, 
the site of the statue was desired for 
other uses and it ended up in the 
Yorkshire seat of the present family 
of former Lord Mayor Vyner. 

Although the Lord Mayor has 
power and prestige, because of a 
survival of the right of sanctuary he 
cannot enter the Church of St. 
Martin-le-Grand. Nor have the law- 
yers’ Inns ever admitted mayoral 
jurisdiction. The Temple is extra- 
territorial. It successfully resisted in- 
clusion under the Union of Parishes 
Act; it assessed, at least until 1921, its 
own rates. In 1911] it kept outside its 
gates the City Coroner. It has never 
admitted the jurisdiction of the Lord 
Mayor within its boundaries. In 1668- 
1669, on being invited to dinner in 
the hall by the Reader of the Inner 
Temple, the Lord Mayor gave notice 
of his intention to come in state, 
bearing his symbols of office. The 
whole society protested. At first the 
Lord Mayor, piqued, declined to 
come, but later sent this message: “I 
will come and dine with him, I will 
bear up my sword, and see who dares 
to take it down.” 

As the mayoral party passed into 
the Temple Cloisters, a mob of bar- 
risters and students of the Inn, with 
rapiers under their cloaks, told the 
Mayor that unless his sword-bearer at 
once lowered the civic sword, they 
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would not be permitted to enter the 
hall. It was pointed out that the 
sword was his and not the King’s and 
furthermore the barristers and stu- 
dents “were as good men as he’. 
There being no answer, there was a 
rush for the sword, a melee and some 
of the pearls were knocked from the 
scabbard. The city marshal’s men 
were hustled away to be put under 
the pump, but the record says that 
they “were not pumped”. But their 
staffs were taken away, and they were 
beaten with their own weapons. 
While the Lord Mayor and his ret- 
inue took refuge in chambers, the 
sheriff reported the affront to Charles 
II at Whitehall. Evidently the King 
advised the Lord Mayor to go back 
to the city, but on the way out there 
was further rioting, and the Lord 
Mayor and his entourage departed 
without dinner by the back door of 
the Inn to taunts that the Lord 
Mayor and aldermen were cuckolds 
and their officers, dogs, rogues and 
rascals.‘ 


Alderman Recalls Glories 

of English Earl 

I forgot bailiff, constable, marshal 
and mayor as I gazed absent-mind- 
edly at an alderman, indistinguish- 
able from ordinary witness and juror 
in his inconspicuous suit of gray. 
Day-dreaming, my vision blurred, his 
outline wavered as in a movie fade-in 
and I saw him as if he were his insti- 
tutional ancestor or relative: the 
English earl. Peer of the realm, he 
was sitting in the House of Lords 
on a ceremonial occasion or march- 
ing in procession preceded only by 


the King, the royal family, dukes and 
marquesses. He is robed in crimson 
velvet edged with miniver and with 
three rows of black ermine, barons 
having two. He wears the coronet of 
an earl: a circle of silver gilt sur- 
mounted by eight silver balls raised 
on rays or spikes and between the 
rays are gold strawberry leaves. The 
coronet’s cap is of crimson velvet 
with turned-up ermine and a golden 
tassel. His wife, the countess, wears 
a similar mantle, edged with miniver 
three inches wide (a baron’s being 
two inches wide), her train extend- 
ing on the ground six inches longer 
than a baron’s, that is, for three and 
one-half feet.® 

The dignity of an earl, which ex- 
isted before the Conquest, was orig- 
inally annexed to a particular tract 
of land. If the earl’s dignity was 
attached to the seisin and possession 
of an entire county with jura regula, 
the county became palatine, and the 
person created earl acquired royal 
jurisdiction and royal seignory. By 
reason of the jurisdiction, the ear] 
palatine had all the high courts and 
offices of justice that the King had, 
with a civil and criminal jurisdiction. 
By reason of his royal seignory, he 
had all the royal services; so that, in 
fact, a county palatine was in every 
respect a feudal kingdom of itself, 
but held of a superior lord. A second 
type of earl did not have the power! 
of an earl palatine, but he derived 
revenue from a participation in the 
profits accruing from the pleas of the 
county court. 

From the Conquest to Henry III, 
earls and barons were the only two 





4. Lucas, A’ Wanderer in London (24th ed. 1924) 
147; Bell, Unknown London (1920) 132, 169-175; 
Bell, More About Unknown London (London 1921) 
114, 117, 231-233; Harper, More Queer Things 
About London, 46-48; Montizambert, Unnoticed 
London (london 1929) 97. On the Lord Mayor's 
Court, see 1 Holdsworth, History of English Law 
(Boston 1931) 151, 532; 8 id. 130-132, 146, 152; 
2 Pepys’ Diary (Braybrooke ed., N. Y.) 51-53; 
4 id. 340, on Lord Mayor Vyner, see 2 id. 291, 
and the note on the rioting at the Temple, 4 id. 
113, 147; and Bellot, The Temple (Sth ed., London 
1930) 32. 

It must be remembered, of course, that the 
‘city’ of London, situated upon the two low 
hills on which the Romans founded it, is but oa 
small portion of the metropolitan area, its wards 
corresponding more or less closely to estates 
formerly held by great city families. The boundary 
on Fleet Street between the city and Westminster 
was marked by Wren's Temple Bar, built in 1670- 
1672 to replace an older structure destroyed by 


the great fire. It was pulled down in 1878 and 
is now one of the gateways to Theobald's Park 
14 Encyc. Brit. 349 and the map on page 347; 
Lucas, A Wanderer in London 109-110; Harper 
More Queer Things About London, 219-224; Laugh 
lin, So You're Going to England, (2d ed., Boston 
1928) 24; Barton, The Story of Our Inns of Cour! 
(London, no date) 50, 133-134. Anne Boleyn came 
to the Temple Bar the day before her coronation 
Elizabeth went there to give thanks at St. Pauls 
for the defeat of the Armada, Lord Nelson's corpse 
was brought there to be met by the Lord Mayor 
and the corporation; Titus Oakes and Defoe went 
to the pillory there; in it were fixed the heads of 
traitors. Blakham, The Story of the Temple (London 
no date) 1, 125-128. 


5. Burke's Peerage (88th ed., London 1930) 1-6 
Debrett's Peerage (Coronation ed., London 1938) 
XXIV; Whitaker's Peerage, (London 1916) 14; Dod's 
Peerage (London 1893) 959; Boutell’s Manual of 
Heraldry (London 1931) 124. 
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dignities. That of the earl was the 
very highest. Even the Conqueror 
was frequently referred to as Earl 
of Normandy. And it was stated that 
the highest type of earl, because of 
his royal powers, could even create 
barons. While barons are addressed 
by the Crown as “Our right trusty 
and well-beloved”, an earl is ad- 
dressed as “Our right trusty and right 
well-beloved cousin”. And on some 
occasions he bears the title of “Most 
Noble and Puissant Prince”—some- 
thing for an alderman of today to 
envy. 


Alderman Is Related 

to Earl 

The relationship of alderman to earl 
grows out of the fact that under 
Canute and his successors, the viceroy 
or governor of one of the great divi- 
sions of England, such as Wessex, 
Northumbria or Mercia, was called 
an earl in a sense practically synony- 
mous with the native title of ealdor- 
man or alderman. The “alderman” 
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was one who occupied the position 
held in a former state of society by 
the ealdor, the patriarch or chief of 
the clan as in Beowulf, about 600.® 
At the time of the Dooms of Ine 
(688-725) the most prominent pub- 
lic official was the ealdorman.’ In the 
tenth century, the officials of the 
shire were the ealdorman, the bishop 
and the sheriff. The ealdormen were 
originally the chief officers of the 
shire; but in the last century of the 
Saxon period they diminished in 
numbers and became rulers of prov- 
inces. By the reign of Edward the 
Confessor the whole government of 
the shire had fallen into the hands 
of the sheriff.® 

In London the record shows that 
in 1200 “were chosen five and twenty 
of the more discreet men of the city, 
and sworn to take counsel on behalf 
of the city together with the Mayor”.® 
“It is very remarkable that the modes 
of election of aldermen, of mayor and 
of the members of the common coun- 
cil, the boundaries of the various 
wards and the general administration 
of the City of London have stood al- 
most unaltered for six centuries, dur- 
ing which time every ancient corpo- 
ration in the kingdom has been 








altered and reformed out of all 
knowledge, whilst the throne itself, 
Parliament, the Courts of Law, and 
nearly every other institution 
have been subjected to vast changes, 
and indeed in many cases have been 
revolutionized.”?° 

From 1377 to 1394 the aldermen 
were elected annually, but by statute, 
17 Richard I, the original system, 
election for life, was restored.1! To 
be elected alderman of a city ward a 
man at the time of his election was 
long required to be worth at least 
thirty thousand pounds.'? The 
amount was changed from time to 
time, but the responsibilities, dangers 
and expense of the office became in 
time so great that men sought to es- 
cape election by pretending poverty. 
An order made by Edward IV in 
1469 required “goods and hopeful 
debts” to the value of one thousand 
pounds, but if anyone so elected 
should swear that he was not worth 
that sum he was discharged. Taking 
advantage of the fact that the order 
did not refer to lands, those wishing 
to avoid the office bought land and 
houses, thus rendering the order of 
no effect. So by 17 Henry VIII in 
1525 an order recited that “dyvers 
and many of the substanciael cite- 
zeins of this citie . . . have bestowed 
and employed grete parts of their 
substances in byinge and purchas- 
ynge of lands and tenements, oonly 
and to thentent that they wolde not 
take upon them the said office . . . of 
aldreman . . . not onely to the greate 
displeasure of Almighty God, but 
also to the grete detryment and hurte 
of the liberties of this citie” and then 
required acceptance of the office un- 
less swearing that he was not worth 
2000 marks in “goodis, catalls, detts 
sperate, and lands or tenements 
bought and purchased to be solde.” 
In 1710 the qualification was placed 
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at fifteen thousand pounds and the 
fine for refusal to take office was 
made five hundred pounds. In 1812 
the qualification was fixed at thirty 
thousand pounds.'% 


Duties of Alderman 

Were Onerous 

The duties of alderman for centuries 
were onerous and important, particu- 
larly in the thirteenth, fourteenth 
and fifteenth centuries. The watch, 
a very efficacious military force, was 
under the alderman’s command and 
he bore the banner and arms of a 
baron. The ward was under his gov- 
ernment and personal inspection. He 
kept a roll of the inhabitants, listing 
their places of residence and trades, 
regulated inns, tested weights and 
measures, held the views of frank- 
pledge, inquired after suspected per- 
sons, superintended the policing of 
the ward and the cleansing of high- 
ways and watercourses. He was re- 
sponsible for defense of the city. In 
1307 we find an ordinance that 
“every alderman shall have three 
horses for keeping the peace, and 
that watch should be kept each night 
by the alderman and men of the 
wards on horseback.” In 1321 in 14 
Edward II we find that “the mayor 
and aldermen shall be properly 
armed ... and that every alderman 
shall cause to assemble in his ward 
. . . the most proved and most wise 
men of his ward; and that they, to 
prevent perils that may arise to the 
city—the which may God forbid— 
shall survey all the hostels of the 
ward in which they understand any 
strangers or suspected persons to be 
lodged . . . that all the gates of the 
city shall be well guarded by day and 
by night .. . and that every alderman 
shall come there at the hour aforesaid 
to see that those who are summoned 
to keep ward are strong and power- 





6. 1 Murray, New English Dictionary (Oxford 
1888) 211-212; 3 ibid. (1897 ed.) 7, under the 
letter E; 1 Encyc. Brit. 550; 7 id. 827; Radin, Anglo- 
American Lega! History (St. Paul 1936) 168; Terry, 
History of England (Chicago 1904) 91. On the 
alderman as the chief officer of the guild, see | 
Green, History of the English People (Chicago 
1888) 199; and 1 Pollock and Maitland, History of 
English Law (2d ed. Cambridge 1911) 665. The 
ealdorman's wergeld in Anglo-Saxon law was equal 
to a bishop's, Seebohm, Tribal Customs in Anglo- 
Saxon Law (London 19032} 363; it was three times 


that of a thane, id. 481; see also pages 482 and 
491. 

7. Seebohm, id. (1911 ed.) 387. 

8. 1 Holdsworth 6; 2 id. 38. 

9. Baddeley, The Aldermen of Cripplegate Ward 
(London 1900) 137, hereinafter cited as ‘‘Cripple- 
gote’’. 

10. Cripplegate at 139. 

Ll. Cripplegate at 139-140. 

12. Cripplegate at 140, 148. On going to New- 
for refusal to serve, see pages 177-186. 

13. Cripplegate, at 140-148. 
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ful men, and well and sufficiently 
armed.” 

At times the aldermen were or- 
dered to protect the shipping on the 
Thames as in 1377 by 1 Richard Il 
requiring “that every day and night 
four aldermen, from noon to noon, 
should be on board the said ship- 
ping, having with them at least 100 
men-at-arms . . . besides archers”. On 
the eve of feast days they were as- 
signed to specific duties to preserve 
order “well and sufficiently armed, 
arrayed in red and white, particol- 
oured, over” their armor. 

At the time of the peasants’ revolt 
under Wat Tyler in 1381, orders 
were given to each alderman to pro- 
vide men-at-arms and archers to 
guard the city gates and to see that 
no armed person entered the city ex- 
cept those who declared on oath that 
they were about to join the King’s 
expedition against the rebels. In 
1544 the city was ordered to send five 
hundred men to Boulogne for the 
war with France. The Court of Al- 
dermen agreed that each of their 
number on Saturday night would 
make the round of his ward and se- 
lect “fifty, forty, twenty or ten” tall 
and comely men who should be 
warned in the King’s name to appear 
the next morning before seven o'clock 
at the Guildhall. (Quite a contrast 
with the present complicated method 
of conscription.) In 1625 under 
James I the aldermen were directed 
to seize in their beds or otherwise 
for war service, all able-bodied men 
especially ‘‘all tapsters, ostlers, cham- 
berlains, vagrants, idle and suspected 
persons” and to convey them to 
Leadenhall or Bridewell.'* 


Aldermen Had Their Own 

Sumptuary Laws 

In order to uphold the dignity of the 
office the Court of Aldermen had 
their sumptuary laws. For in 1382 
the aldermen having agreed that up- 


on the Feast of Pentecost they should 
each be arrayed in “cloaks of green 
lined with green taffata... under a 
penalty, at the discretion of the 
mayor and other aldermen, so ar- 
rayed, to be assessed. .. John Sely, 
the Alderman of Walbrok, appeared 
there in a cloak. that was single and 
without a lining, contrary to the Or- 
dinance . . . it was then adjudged 

. that the said Mayor and other 
Aldermen should dine with the same 
John at his house and that, at the 
proper cost of the said John.” 

In 1560 by 3 Elizabeth it was or- 
dered that the rule be enforced re- 
quiring the aldermen of the city to 
wear their “cheynes of golde and 
typytts of velvytt and having [serv- 
ants] waytyne upon them when they 
doo goe abrode in the cytte .. . and 
further that none of .. . th’ aldermen 
. . » being in good healthe of bodye 
shall sturre or goe abrode in the daye 
tyme oute of the precyncte of the 
parishe where he dwelleth . . . in any 
night gowne with a playne back... 
and upon... the pryncypall feest 
days use and weare their skarlytt 
gownes when they doe goe to their 

.. churches . .. and no gowne... 
of clothe of any other color.” Not 
content with ruling the male alder- 
men’s world, in 1596 under Henry 
VIII it was ordered that “the alder- 
men’s wyfes shall from hensforthe 
upon Mychaelmas days go in their 
scarlett gownes and not in enye other 
colour.” In 1646 the alderman was 
not to walk in the streets without “‘a 
man attending upon him, unlesse it 
be upon sudden and earnest occa- 
sion.” In 1649 they were ordered to 
wear their violet “gownes” at funerals 
of aldermen or their wives but at the 
“funerall of any Comoner their 
blacke gownes.”’'® 

It was dangerous to talk back to 
aldermen in such manner as to show 
them disrespect. In 1388 a Latin let- 
ter book entry recited that “William 





Wottone, Alderman of the Ward of 
Dovegate, on Saturday, the Eve of 
Pentecost, went to the Shambles of 
S. Nicholas in London, and seeing 
divers pieces of meat lying for sale at 
the shambles there of Richard Bole, 
butcher, asked the said Richard at 
what price he sold the same, to which 
he mad answer, that 4 shillings was 
the price, whereupon the Alderman 
said, that the meat was too dear; to 
which the said Richard made reply:- 
‘I do verily believe that the meat is 
too dear for thee; who, I suppose, 
never bought so much meat as that 
for thine own use.’ Then the butcher, 
observing the alderman’s hood ‘of the 
Alderman’s pattern’ said, ‘It is a good 
thing for thee and thy fellows, the 
Aldermen, to be so wise and wary, 
who make but light of riding on the 
pavement, as some among ye have 
been doing.’ For these words so 
uttered, upon the plaint made by the 
Alderman aforesaid the said Richard, 
by precept of the Mayor was com- 
mitted to the prison of Newgate.” 
Afterwards brought into the Guild- 
hall he was ordered imprisoned in 
Newgate for half a year, and that on 
leaving prison “with his head un- 
covered, and bare legs and feet, he 
should carry in his hand a wax torch, 
weighing one pound, and lighted, 
from Newgate through the Shambles 
aforesaid, and so straight through 
Chepe, as far as S. Laurence Lane, 
and through that lane to the Chapel 
of the Guildhall and there make of- 
fering of the same.’’?¢ 

So perhaps it is fortunate for us of 
today that the alderman is no longer 


his former powerful self. 
[Copyright 1950 by Ben W. PALMER] 





14. Cripplegate at 164-173. 

15. Cripplegate at 231-233. 

16. Cripplegate at 230. In 1388, the letter book 
records that when an alderman sent his ‘‘bedal 
to call one Robert Staffertone to a meeting, the 
latter said to the ‘‘bedol’’ that ‘‘he wished the 
Alderman himself had come to him, and he might 
then have kissed his rearward—and for the un 
becoming words he had uttered the mayor sent 
the said Robert Staffertone to prison."' Id. 229 


As we go to press, word comes to us of the death on 
January 15 in California of Frederick H. Stinchfield 
of Minneapolis, Minnesota. Mr. Stinchfield was 
President of the American Bar Association during 
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1936-1937. He is survived by his widow. 
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national divorce congress, convened 
by the Governor of Pennsylvania, 
drafted a model act. The National 
Commissioners on 
Uniform State Laws has long had 
divorce law conspicuously on_ its 
agenda and has offered many distinct 


As we look back now, it seems that 
were foredoomed to 
failure. For one thing, many appear 
to have been primarily concerned 
with achieving uniformity, reform 
being incidental. For another, they 
appear to have occupied themselves 
mainly with seeking an ideal set of 
“grounds” of divorce. Uniformity is 
desirable,? of course, but who wants 
a uniform bad law? And how much 
good would mere uniformity do that 
97 per cent of litigants who do not 
migrate but patronize home industry? 

We suggest previous efforts may 
have failed because they were mainly 
attempts to graft good branches upon 
an ailing tree—to patch up a rotten 
structure on a sand foundation with 
a sound plank here and there. Clearly 


. . 
The Follies of Divorce: 
ch 
as 
an 
to 
:- | A Therapeutic Approach to the Problem 
is 
se, 
lat 
er, 
¥ by Paul W. Alexander + Judge of the Court of Common Pleas of Lucas County, Ohio 
the 
Ty, 
the 
ave 
sO ® Judge Alexander's article was prepared for a symposium on divorce and separate 
the maintenance in Illinois, which is being published in the Winter, 1949, issue of the 
ard, University of Illinois Law Forum, and is printed here by special arrangement with the , 
nerd Law Forum. Six other articles dealing with the specific problems of Illinois divorce Conference of 
~- law will make up the balance of that symposium. Judge Alexander's article includes 
wel several excerpts from his earlier article, “Our Legal Horror—Divorce™, published in 
or the October, 1949, issue of the Ladies Home Journal. Those excerpts are reproduced improvements.’ 
wae with the consent of the Curtis Publishing Company (Copyright, 1949). 
, he ® Seldom has any branch of our these have a familiar ring? Is this a these efforts 
rch, jurisprudence set such an example fairly typical statement, in supreme 
ted, of ineffable ineptitude and brought courtish language, of the current 
mes upon itself such serious censure from criticism of our divorce law? 
ugh such varied sources as has the law of Well, the significant thing about 
7? divorce. this pronouncement, reported in 5 
apel Let’s listen a moment to the Su- Ohio 319, is that it was uttered in 
e of- preme Court of Ohio, per Hitchcock, 1832. No, that’s not a misprint. It 
|., in Harter v. Harter: was not eighteen, but 118 years ago, 
us of , ' when the divorce rate was well under 
nger Perhaps there is no statute in Une one-tenth what it is now and the 
more abused than the statute concern- a 
ing “divorce and alimony.” Perhaps volume perhaps one-fiftieth! 
there is no statute under which greater 2 
ot freuen is Ne upon he court Previous Reform Attempts 
and more injustice done to individuals. Foredoomed to Failure 
a Che hearings are generally ex Does anyone care to stand forth and 
ng, the parte. Witnesses are examined, friendly suggest that matters have improved 
red the to the applicant, and it is almost, if any in the past century? If they 
we = utterky imposible, ae pe; comme haven’t, it’s not for lack of effort. In 
or. ‘sort in most instances to arrive at the real 1879 the Keniirts wi Bar Rancid ren 
d. 229 truths of the case... . But of the great . . : a oe 


multitude of cases which are before 
this court I am confident that by far 
the greater number are not [meri- 
torious }. 


Please note the phrases “abused”, 
“imposition on the court”, “injustice 
to individuals”, ‘real truths”, “great 
multitude”, “not meritorious”. Do 





recognized existing evils and moved 
toward a uniform law. In 1884 came 
the first of a long series of congres- 
sional moves toward a federal divorce 
1905 the American Bar As- 
sociation had an “Act on Divorce 
Procedure”, approved by an inter- 
church conference. A year later a 


law. In 


they were not basic or fundamental; 
they did not go to the real roots of 





1. For an excellent brief review of the history 
of divorce law and efforts to improve it, see Wood, 

Marriage and Divorce Laws’’, 33 Women Law. J. 
23 (1947). 

2. For a charming satirical illustration of this 
by a disinterested Canadian observer, see Bigelow, 
“The Case of Colorado v. Rawlings," 35 A.B.A.J. 
728; September, 1949. 
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the evil. They appear to have ac- 
cepted most if not all of the prevail- 
ing fallacies and misconceptions on 
the part of the law and the public. 


A Flagrant Misconception 

About Results of Divorce 

The trouble starts with a flagrant 
misconception about what divorce 
really does. Almost everybody be- 
lieves, and the law takes for granted, 
that divorce destroys marriage and 
breaks up the family. This simply is 
not true. Divorce is the end result of 
the marriage failure, the broken 
family, not the cause of it. In the 
last 15,000 cases coming before me, 
the marriage had failed, the family 
broken, the spouses separated an 
average of over two years before 
coming into court to get their 
divorces. According to the statistical 
department of a large insurance 
company, in 1947 when about a half 
million divorces were granted, over 
two million spouses were separated— 
their marriages apparently dead, 
their families broken—without bene- 
fit of divorce. 

Undoubtedly the availability of 
the utterly vicious “quick, cheap, 
and easy” divorce accelerates and 
encourages many of these separa- 
tions. Even so, it does not cause them. 

Unless and until we keep firmly 
in mind that divorce is a result, an 
effect, a symptom rather than a cause, 
we shall not be able to think straight 
about it and we shall be in constant 
danger of talking and working at 
cross purposes. 


The Limited Function 

of the Law 

The law doesn’t really divorce hus- 
bands and wives. It seems to think 
it does, but in fact they “divorce” 
themselves. The term is derived from 
divortere meaning “to turn apart, 
turn away from each other. Come to 
the parting of the way, separate.” 
The law does not separate the 
spouses; they separate themselves— 
thereby bestowing upon themselves a 
de facto divorce. 

All there is left for the law to do 
in granting a de jure divorce is to 
recognize the existence of a fait 
accompli, a fact accomplished by the 
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spouses themselves; to undo what it 
has done, dissolve the status it has 
created, sever the bond with which 
it has united the parties. (We speak 
only of divorce a vinculo, not of 
alimony or other incidents of mar- 
riage failures.) 

We seem to hear the phrase “dis- 
solve the legal status” more often 
than “sever the vinculum”, but we 
wonder if adherence to the latter 
wouldn’t help us to think a little 
more clearly. After all it was the 
vinculum that gave rise to the status. 
The law doesn’t go around confer- 
ring a status upon individuals here 
and there, then uniting them by 
twos. It unites a couple legally and 
the legal status automatically results. 
When the legal bond that united 
them, the vinculum matrimonii, is 
severed by a divorce decree, the legal 
status of both parties automatically 
disappears. 

Obviously the religious status of 
the parties is not affected by civil 
divorce. That depends upon the 
individual's creed, not upon the law. 
The right of the individual to regard 
his union as a spiritual one, his 
status as a religious one, is both 
respected and safeguarded by the 
law; but neither is nor could be 
created by the law. Hence a divorce 
decree does not destroy or impair 
the spiritual aspect of the union or 
the religious status of the individual. 
The law could not do so, even if it 
would. 


The Striking Ambivalence 
of the Law 
We intimated the law regards itself 
as divorcing spouses, thus destroying 
marriages and breaking homes. Con- 
sequently it looks with extreme dis- 
favor upon divorce. It abhors divorce 
in general. On the other hand almost 
from the beginning of recorded his- 
tory, the law has sanctioned some 
form of divorce. To meet the ever- 
growing popular demand for divorce 
within the past century or so, it has 
sanctioned divorce as we know it in 
every state. But it has done so 
grudgingly. 

The law has permitted itself to be 
maneuvered into an almost unten- 
able position of striking ambivalence 


—like the stern parent who admon- 
ishes his child: “Liquor is evil. I am 
unalterably opposed to it. Here, have 
a drink. Just raise your right hand 
and say ‘abracadabra’, and I'll give 
you whatever you want.” 

In its efforts to resist the evils of 
divorce, the law has unwittingly en- 
gendered new evils, to wit, most of 
the obstacles it has erected in the 
path of the divorce-seeker. It has 
merely made divorce something of 
a hurdle race, in which if you can’t 
clear the hurdles you knock them 
down. Or they are something like 
Peer Gynt’s Great Boyg: if you can’t 
surmount it, you go around it. 


Domicile an Evil 

but Not a Necessary One 

The first one we encounter is the 
requirement of domicile. Our stat- 
utes mostly say “residence” for a 
given period. Our courts tell us the 
statutes don’t mean what they say, 
that they really mean “domicile.” 
And thus they have opened a 
Pandora’s box. 

Why should domicile of the plain- 
tiff in the forum be important at all, 
apart from the requirement of local 
law? . . . It is conceivable that the 
requirement of domicile could be 
abandoned for nowhere is it men- 
tioned in the Constitution. Consti- 
tutional doctrine might have been 
evolved to give finality to divorces 
obtained anywhere upon personal 
jurisdiction over the defendant. And 
if this had been done it may be 
doubted whether more collusion 
would exist than exists today in ob- 
taining divorce. But it is too late now 
to urge this view.’ 


Does it have to be too late to urge 
this view? Construing “residence” to 
mean “domicile” having failed of its 
intended purpose and having served 
to make bad matters worse, are we 
“stuck” with this idea forever? Fact- 
ually it is the state where the parties 
actually live that is adversely affected 
by their marriage failure—not some 
distant state they may think is their 
home. And if they are living in dif- 
ferent states, it is those states where 
the individuals have actually resided 
a reasonable length of time that are 





3. Carey and MacChesney, “‘Divorce by the 


Consent of the Parties and Divisible Divorce De- 
crees’’, 43 fll. L. Rev. 608, 612 (1948). 
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adversely affected (although certain 
states which prostitute their honor 
in order to fatten on marital mis- 
fortune could hardly be expected to 
subscribe to this view). Moreover, 
the real truth about the alleged 
marriage failure, the root of the 
trouble, can best be investigated and 
determined in those states where the 
parties have actually been residing. 


Guilt Is the Only 

Criterion of Divorce 

When may a divorce be granted? 
Only when one party is guilty. That 
is the only criterion fixed by the law 
in every state. Guilt is made the 
cause of divorce. What form of guilt 
is specified by the “grounds”, the 
overt acts or omissions which the law 
says shall be sufficient cause—things 
we used to call sin. 

True, specific sinning is often the 
proximate cause, the last straw, but 
rarely, if ever, the ultimate cause. 
When mamma nags or is cold and 
drives papa to the corner “nite club” 
and a “drug-store blonde”, the 
blonde is only a superficial, interven- 
ing cause (in more ways than one!) . 
She is really effect, not cause, of the 
ostensible marriage failure. And it 
isn’t necessarily a marriage failure— 
yet—both parties to the contrary 
notwithstanding. And divorce is not 
necessarily the right prescription, no 
matter how loudly either or both 
parties may proclaim it is. 


Law Permits Patient 

To Write Own Prescription 

Medical science doesn’t allow the 
patient to write his own prescription; 
though pain drive him to demand 
amputation of his shattered leg, the 
surgeon won't amputate if the leg 
can be repaired. Must the law always 
permit the divorce litigant to write 
his own prescription, especially when 
it proclaims the state is a party to 
the action and professes to have a 
vital interest in the preservation of 
family life? 

One of the saddest things confront- 
ing the fellow who hears divorce 
cases by the thousands is the utter 
lack of insight on the part of the 
divorce-seeker into the basic factors 
underlying what he believes to be an 


irreparable marriage failure. Maybe 
only one in ten may wonder, and 
vaguely at that, just where, when, 
how, and why the trouble started. 
Maybe only one in a hundred is 
endowed with sufficient mental ca- 
pacity, intellectual honesty, and emo- 
tional objectivity to put his finger 
on the causative factors, to diagnose 
his own case. As for the remainder, 
their pride is too deeply wounded, 
they are too hurt, they are too angry 
to be able to think straight. They 
can only feel, and how! “He had the 
blonde, didn’t he? Then give me my 
divorce.”” And that’s that. 


Law's Only Interest 

Is in Superficial Factors 

But saddest of all is the law’s own 
lack of insight into, or even interest 
in, sub-surface causative factors and 
proper remedial measures. It offers 
divorce as a supposed remedy—but 
what a tragically imperfect remedy, 
and how often the wrong one alto- 
gether! In prescribing divorce for 
every fracture of the marital vows, 
it is like a surgeon who knows only 
to prescribe amputation for every 
fracture of a limb. It deludes itself, 
and most of society, into believing 
that if the spouse is guilty of the pre- 
scribed surface-manifestation or out- 
ward symptom, the only cure is 
divorce. 

Incidentally, one lesson impressed 
upon those who hear the multitude 
of divorce cases is that comparatively 
minor legal guilt can be and often is 
vastly more devastating to the parties 
and definitely more disruptive of 
family life than that guilt which the 
law, religion, and society regard as 
most offensive, to wit, adultery. Case 
histories by the hundred could be 
cited where the plaintiff has said: “I 
could put up with the blonde if only 
he wouldn’t—” do this or that or 
the other thing which is generally 
regarded as trivial by comparison. 
And the plaintiff really means it. 

And so it appears that the law by 
making guilt the index of marriage 
failure and by placing so much em- 
phasis upon the grounds or forms 
of guilt has contributed to its own 
failure in its avowed purpose to pre- 
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serve marriage and the family. It is 
not preventive; it is punitive. It 
does not conserve; it disserves. 


Adversary Procedures 

Obsolete and Obstructive 

Further to impede divorce, the law 
forbids a decree by default. That 
would too patently be divorce by 
mutual consent. So although in some 
90 per cent of cases the defendant 
stays carefully away, the plaintiff 
must, nevertheless, put on an ex- 
hibition of shadow-boxing and give 
the shadow a knockout to the satis- 
faction of the law. Whoever origi- 





4. A minor exception seems to occur in the 
sixteen states permitting divorce for separation 
only. But even there guilt continues to play an 
important, if somewhat uncertain, part. See Note, 
Christie, “Separation for a Period of Years as 
Grounds for Divorce’’, 97 U. of Pa. L. Rev. 705 
(1949). 
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nated the forms and procedures for 
divorce litigation little realized that 
he was setting the stage for a sham 
battle against the little man who isn’t 
there. Yet to this day all our forms 
and procedures remain those de- 
signed for adversary litigation. 

Thus the law not only makes a 
mockery of itself and stultifies Liti- 
gants, lawyers, and judges; it defeats 
its own end. Instead of doing all in 
its power to facilitate reconciliation 
of the parties so that there won't 
have to be a divorce, it forces them 
into a position of hostility and 
antagonism so that a divorce is al- 
most inevitable. It arrays one against 
the other in battle formation and 
makes the plaintiff assault the enemy 
with all the venom at his command. 

Possibly not all the absurdity and 
anomaly of the present case law of 
divorce can be blamed upon the 
statutes or the ecclesiastical courts. 
After all, it has had to develop, not 
from average or typical cases, but 
from the appealed fraction of the 
already small fraction of cases in 
which a contest materializes. And in 
these the real issue is not divorce 
but dollars. When divorce is osten- 
sibly opposed by one party, you may 
be pretty sure it’s merely a strategic 
move calculated to have a bearing 
on the alimony award or some other 
incidental issue. Probably in _ less 
than | per cent of the grand total of 
all cases is there a sincere contest 
over the single issue of divorce. 


Guilt Begets Recrimination, 

a Prize Anomaly 

As a sort of corollary, or perhaps a 
syndrome of the doctrine of guilt, 
the law has adopted the defense of 
recrimination. Although divorce is 
generally supposed to be an action 
in rem, neither ex contractu, ex 
delicto, criminal, nor wholly equit- 
able in nature,® our courts, having 
no other precedent to follow, have 
followed in the footsteps of the 
ecclesiastical courts and espoused the 
equitable defense of clean hands. And 
thereby the law has placed itself in 
the anomalous position of saying, to 
the amazement and amusement of 
laymen and lawyers alike, that if 
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both spouses have grounds for 
divorce, neither has ground. 

The main practical effects of re- 
crimination appear to be threefold. 
First, it reduces the trial to a mud- 
slinging, name-calling contest, the 
parties vying in vengefulness, vindic- 
tiveness, vituperation, and _vilifica- 
tion. Each is driven to the greatest 
lengths to save face and deprive the 
other of victory. Trivia are blown 
up into monstrosities; fancies are 
fabricated as fact. Be the court lax 
or strict, it is altogether an experi- 
ence harrowing to all concerned; 
damaging to the parties, their person- 
alities, characters, reputations, and 
social position; often damaging to 
both financially by causing loss of 
jobs, business, public confidence, etc.; 
cruelly torturing the children, who 
are sometimes called upon to take 
sides, and often irreparably injuring 
them; and not at all helpful to the 
court. 

Second, it makes it next to im- 
possible for either spouse to obtain 
a decree. This is because, human 
nature being what it is, it is next to 
impossible to find all the guilt on 
one side, all the innocence on the 
other. Some may consider recrimi- 
nation a good thing because it serves 
to prevent the granting of even a 
comparatively few divorces; some do 
not. If there can ever be social need 
for divorce when only one spouse is 
known to be guilty—and the law of 
every state says there is—it is hard 
to see why the social need is not 
greater when both are guilty. Plenty 
of case histories could be adduced 
indicating that the mere refusal of 
a divorce cures nothing; that the 
frustrations entailed thereby mainly 
drive the parties into sinning in the 
open, into taking on new types of 
sinning, into neuroticism, and some- 
times into crimes of violence. 


Yet Recrimination 

Has a Faint Silver Lining 

Third, the availability of the defense 
of recrimination is often used as a 
threat or lever by either or both 
parties in negotiating for a settle- 
ment of alimany and property claims 
(not so often child custody or sup- 


port, for the parents are not wholly 
free to bargain in these respects, and 
the court will do what is best for the 
child regardless of the wishes of 
either or both parties) . If the wife’s 
demands appear exorbitant and the 
husband’s offers niggardly, the well- 
grounded fear that a court battle 
will result in a draw and that each 
will leave the scene of battle exactly 
as he entered it (except for fresh 
wounds and salt for old ones) serves 
to bring into the arena a faint scent 
of sweet reasonableness so that a 
compromise is effected. There is some 
evidence that about five out of every 
six contested cases assigned for trial 
are thus settled at the eleventh hour, 
just as the parties are called to enter 
the ring. And since the settlement 
must be submitted to and approved 
by the court, there is very little 
danger that substantial justice will 
not be done. 

Thus the availability—not the ap- 
plication—of the defense of recrimi- 
nation appears to be something of 
a boon to counsel, clients and court, 
albeit an unwitting one. 


Collusion, Bastard Child 

of Guilt and Recrimination 

The doctrine of collusion looks like 
the bastard, incestuous offspring of 
the doctrines of guilt and recrim- 
ination. The plaintiff must be free of 
statutory guilt. Nobody knows better 
than the defendant, generally speak- 
ing, whether the plaintiff is so free. 
If the defendant would only come 
into court and tell what he knows 
about the plaintiff, that would stop 
the performance. But nine times out 
of ten that isn’t what the defendant 
wants, so he remains entirely off 
stage. 

Now the defendant is under 
neither moral nor legal obligation 
to appear and defend; or if, as hap- 
pens in one or two cases in ten, he 
has filed a defense or cross complaint, 
he is at liberty to think better of it 
and withdraw the same and stay 
away. But if, as commonly occurs, he 

(Continued on page 168) 





5. See 17 Am. Jur., Divorce and Separation, 
§9; 27 C. J. S. 525, §7. 

6. See Bradway, “The Myth of the Innocent 
Spouse’’, 11 Tulane L. Rev. 377 (1937). 
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Economy Rears Its Head in Congress: 





A Study in the Legislative Process 


by Benjamin Wham : of the Illinois Bar (Chicago) 


® With a national debt of $255,000,000,000 and no prospect of preventing its growing 
larger, in June, 1949, Congress enacted the Reorganization Act of 1949, based upon 


the recommendations of the Commission on Reorganization of the Executive Branch 
of the Government, headed by ex-President Hoover. In this article, Mr. Wham presents 


a study of the background of the problem of economy in government and the argu- 


ments of those who are opposed to reduction of government spending—at least for 


their own favorite projects—and those who insist upon economy—at least so long 


as none of their own pet projects are cut. 





® Strange and mysterious forces were 
at work in the Halls of Congress in 
Washington, D. C. on a certain day 
in May in the Year of Our Lord 
1949. Had you been among those 
occupying the crowded Senate gal- 
lery or had your ears been attuned 
to the peculiar sound waves emanat- 
ing from that august body, your 
amazement would have known no 
bounds. Economy had reared its ugly 
head in the Senate and what is more 
astonishing the Senators seemed to 
favor it. 

The cause of this unusual outburst 
on behalf of economy was not hard 
to find. The national debt was 
over two hundred fifty-five billion 
dollars. A record peacetime budget 
of forty-two billion dollars had been 
presented to Congress, with an addi- 
tional “shadow” budget of several 
billion dollars. This shadow budget 
was mostly to get President Tru- 
man’s welfare-state program under 
way, only as a starter as some of the 
spending plans call for a small be- 
ginning but commit the Government 


to huge new annual expenditures. 
It was clear that there would be a 
peacetime deficit of several billion 
dollars. This caused a growing fear 
of either inflation or deflation, no 
one knew which. With over two mil- 
lion persons employed by the Gov- 
ernment, compared with 600,000 in 
1928, Congress had a premonition 
that Government had become too 
big, was out of hand, and that it, 
Congress, had a bull by the tail. 


Heover Commission 
Proposes Economy 


Another reason for the recurrence 
of the plea for economy at that time 
was the filing of the Hoover Com- 
mission report. 

Congress had in one of its more 
lucid moments in July, 1947, created 
the Commission on Reorganization 
of the Executive Branch of the Gov- 
ernment, with Herbert Hoover as 
Chairman—our unknown ex-presi- 
dent, concerning whom a 340-page 
book was recently written to make 
him known to the American public. 





The Hoover Commission, com- 
posed of men with Dean 
Acheson as Vice Chairman, set up 
twenty-four “task forces” of about 
three hundred independent citizens 
who had knowledge of the special 
problems. Thus a group of leading 
accountants who were familiar with 
the Government composed the task 
force for accounting. They in turn 
employed other experts. 

On January 13, 1949, after eight- 
een months of study and research at 
a cost of $2,000,000, the Hoover 
Commission reported to Congress 
outlining the work done and stating 
that it would file a series of reports 
beginning with the top organization 
of the executive branch and proceed- 
ing through the services that are 
common to the whole executive 
branch to the reorganization recom- 
mended for particular agencies and 
groups of agencies. These reports 
were based on the studies by the task 
forces which constitute the most im- 
posing collection of facts, figures and 
opinions on government that has 
ever been assembled—all in two and 
a half million words. 

Fortunately, McGraw-Hill has 
published a handy little volume of 
524 pages summarizing the Hoover 
Commission report. Other shorter 
summaries have been prepared, such 
as the one in the Public Administra- 
tion Review of May, 1949, and For- 
tune’s pamphlet “Big Government”, 
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also with its issue of May, 1949. In 
addition the so-called Public Affairs 
Institute has treated this subject in 
No. 3 of its Occasional Paper Series. 
The Institute is sponsored by such 
self-styled liberals as Morris L. Ernst, 
Leon Henderson and James Roose- 
velt. The title of its paper is “The 
Hoover Report: Half a Loaf” (a full 
loaf would include national plan- 
ning and more welfare state), and 
there have been a number of maga- 
zine articles and many newspaper 
comments. 


Government Organization 
ls Outmoded 


The difficulties are due in part to 
the red tape that has accumulated 
around every agency and to the out- 
moded method of organization which 
has not kept pace with the tremen- 
dous progress made by business in 
organizational methods. Seven presi- 
dents have sent recommendations to 
the Congress and have established 
commissions and investigations, but 
comparatively little has been accom- 
plished and difficulties have accu- 
mulated in an intolerable fashion. 

The Commission divided the study 
into first “housekeeping problems”, 
which apply to all agencies, and 
include the problems of accounting, 
budgeting, personnel, supplies, al- 
locations and renting of space, and 
second into the departmental or- 
ganizations, 

Current budgets have upwards of 
one and a half million words and 
deal with sums in a jumble that 
mean less than nothing to the aver- 
age citizen. The cost of any one of 
the 1800 agencies can only be de- 
termined by a professional research 
accountant. For example, the Naval 
Medical Center at Bethesda, Mary- 
land, receives its funds in bits and 
pieces through twelve separate navy 
appropriations. 

As to the departmental organiza- 
tions, the Commission proposed to 
divide their activities into specific 
major purposes—a definite mission 
to each major agency. Today agen- 
cies with the same major purposes 
are scattered over many departments 
with much overlap and waste. 
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President Cannot Control 

So Many Agencies 

The executive agencies have grown 
up like a series of “‘lean-to’s” all 
around the President’s house. There 
are sixty-five such agencies reporting 
directly to the President. If the Presi- 
dent gave each an hour a week, he 
would have a sixty-five-hour week 
on just the administrative problems 
of these agencies with no time for 
major policy questions. Then there 
are some thirty-seven bureaus or 
commissions that presume to have 
authority independent of the Presi- 
dent. No doubt they would comply 
with directions of the President but 
they do not have to—at least in their 
view. Therefore, the commission sug- 
gests establishing direct descent of 
authority from the President down 
to the last office boy, and a corres- 
ponding ascent from the office boy 
back up to the President. 

Under these proposals the Presi- 
dent would sit at the top of the 
administrative staff of some twenty- 
two men with definite steps in dele- 
gation of authority. 

The Cabinet members would be 
the President’s operating vice presi- 
dents. The President and larger 
agencies would have capable staffs 
to advise them about policies but 
the staffs would have no administra- 
tive authority. 

Among others, the State and De- 
fense Departments are like sleeping 
giants wound up in their own red 
tape. The Secretary of State and his 
top assistants, enmeshed in adminis- 
trative detail, are robbed of time to 
think out tactics and strategy in 
the Cold War. It is suggested the 
Secretary should have two deputy 
under secretaries, one for policy mat- 
ters, one to worry about the house- 
keeping. The State Department 
should concentrate on policy-making 
and dump such chores as visas and 
munitions export controls on to 
other departments. The glamour 
boys of our clubby foreign services 
should be merged with other per- 
sonnel in the Department to elimi- 
nate rivalry and jealousy. Everybody 
should be subject to tours of home 
and overseas duty. No longer are 


United States diplomats primarily 
concerned with “tea parties and 
striped pants”, but “the memory 
lingers on” and will persist for at 
least another generation. 

The armed services include one- 
third of the personnel problem and 
half the waste. Rivalries among the 
Army, Navy and Air Force have 
frustrated unification. Secretary of 
Defense Forrestal never get the au- 
thority to do the job. The secretaries 
of the three services should be 
knocked down in rank to under 
secretaries. They should be stripped 
of their authority to by-pass the 
Defense Secretary and go to the Presi- 
dent and Congress. The Defense 
Secretary should be given direct 
statutory control over the service 
budgets and all their personnel. 


Annual Savings of 

$4,000,000,000 Are Possible 

Asked about possible economies if 
the recommendations were adopted, 
Mr. Hoover said it would take a 
year or more to obtain the necessary 
legislation and to get the program 
into operation. Assuming this were 
done, the heads of the various task 
forces have estimated that there 
would be a saving of about four 
billion dollars a year. Under the 
most extravagant hope and expec- 
tation, Mr. Hoover stated he would 
not expect to see the budget again 
below twenty-five billion dollars. And 
we add, any appreciable reduction 
sounds like wishful thinking. 

One way in which great savings 
can be made is by adopting business 
methods. For example, the number 
of steps required to make the small- 
est purchase would bankrupt any 
business. In one instance, a total of 
288 separate steps was required to 
complete the purchase of some dried 
onions. These steps were in part: 

The order was date-stamped, time- 
stamped, examined, routed, copied, 
typed, receipted, entered on other 
documents, underlined, described, 


key-punched, card-punched, coded, 
tabulated, checked, matched, filed, 
discussed, reviewed, reviewed tech- 
nically, then just plain reviewed, 
and— 
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Indexed, analyzed, mailed, ab- 
stracted, printed, registered,  in- 
spected, sorted, noted, stored, trans- 
mitted and vouchered. 

In this process, messengers handled 
the order 110 times and it was routed 
through eighteen subdivisions of the 
Government. As one editor com- 
mented: “That, brother, is red tape.” 
and we might add: “Some onions!” 

The unhappy result of the red 
tape surrounding the procurement 
of supplies is that in the case of 
one and a half million items of less 
than ten dollars cost purchased each 
year, the cost of the red tape for each 
far exceeds ten dollars. 


Number of Civilian Employees 

Can Be Reduced 10 Per Cent 
(nother way to effect large savings 
is by reduction in the number of 
employees. The task force on per- 
sonnel concluded that civilian per- 
sonnel could be reduced as much as 
10 per cent without damage to Gov- 
ernment service. It would not re- 
quire firing anyone since the turnover 
is about 500,000 a year. The reduc- 
tion could be taken care of by not 
refilling the positions of less capable 
employees. 

The tremendous mass of red tape 
makes it extremely difficult to dis- 
chargeanybody for inefficiency. Prac- 
tically they can be discharged only if 
caught red-handed in moral turpi- 
tude. To remove an employee for 
inefficiency requires proof by docu- 
mentary evidence. The employee 
then has four different appeals. The 
supervising officer has to appear each 
time to prove his case, with the re- 
sult that few take the time and 
trouble. 


Furthermore, one of the bases of 
ratings for classification of the salary 
of a supervising officer is the number 
of employees under him, which seri- 
ously detracts from the incentive to 
discharge any one. 

According to Mr. Hoover, the 
principal barrier is that everyone 
wants to reorganize everybody else 
in the United States but he wants 
to be left alone. This applies not 
only to the bureaus but also to all 
their affiliated associations through- 


out the country. Every one of these 
bureaus has the backing of some sort 
of citizens’ association whose inter- 
ests lie in preserving it. This is par- 
ticularly true of the army engineers 
who have efficient citizens’ organi- 
zations advocating flood control proj- 
ects. The same is true of the Rec- 
lamation Bureau, the forest service, 
and many others. A vivid example 
of pressure on Congress is that of 
one Senator alone receiving 2000 
telegrams of protest on the suspicion 
that the Commission might suggest 
consolidating the construction agen- 
cies of the Government which would 
mean transferring the flood control 
and river and harbor construction 
from the War Department. 

On the other hand, leading citizens 
have, as a countermovement, started 
an organization to support the Com- 
mission’s reports. President Johnson 
of Temple University is Chairman. 
Other members include former Vice 
Presidents Garner and Dawes, five 
former members of Democratic cab- 
inets, and five former members of 
Republican cabinets, heads of labor 
organizations, farmer organizations, 
chambers of commerce, tax associa- 
tions, women’s 
publishers and many others. 


clubs, universities, 


Reorganization Act of 1949 

Tackles Problem 

During January and February, 1949, 
hearings conducted in the 
House and Senate on what became 
the Reorganization Act of 1949. This 
act empowers the President to trans- 
mit to Congress from time to time 
plans for the making of reorganiza- 
tions to provide for effective man- 
agement and to promote economy. 
These plans become effective in sixty 
days if no action is taken by Con- 
gress. This Act became law June 20, 
1949. 

Under it, the President, following 
the suggestions of the Hoover Com- 
mission, has presented eight reor- 
ganization plans to Congress. 


were 


Senator Taft was quoted in the 
Washington papers on August 17 as 
saying that the general character of 
the Hoover plans submitted to Con- 
gress by President Truman seems to 





Economy Rears Its Head in Congress 
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indicate that little attention is being 
paid to the Commission’s recommen- 
dations where they really effect sav- 
ings or eliminate bureaus or where 
they conflict with 
policy. 


administration 


Plan No. 1, according to Senator 
Taft, purported to carry out the 
Hoover recommendation to create a 
Department of Welfare with a new 
cabinet officer administering social 
security and education to eliminate 
some of the tremendous waste in- 
volved in the present government 
medical and activities. 
“What this plan does is simply to 
elevate the Federal Security Admin- 
istration into a new department and 
put Oscar Ewing in the Cabinet,” 
said Senator Taft. “It continues the 
domination of medical activities by 
those interested primarily in wel- 
fare.” 

Plan No. | was defeated. After its 
defeat Taft said: “The people should 
know that Congress is not disapprov- 
ing the Hoover recommendations 
but is attempting to prevent the use 
of that commission's prestige to carry 
out administration policies directly 
in conflict with it.” 

Senator Taft also opposed Plan 


hospital 
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No. 2 because it did not carry out 
the Hoover Commission recommen- 
dations in full, but only transferred 
the Bureau of Unemployment Secur- 
ity from the Federal Security Admin- 
istration to the Department of La- 
bor. He said: “This has been a 
favorite project of the Administra- 
tion, repeatedly defeated by Con- 
gress, but it was picked out as the 
one part of the Hoover recommenda- 
tions to be put into Reorganization 
Plan No. 2.” 

However Plan 2 was approved, as 
were Plans 3 to 7. 

Briefly Plan No. 3 was character- 
ized as a first step in strengthening 
the organization of the Post Office 
Department. 


Plan No. 4 transferred the Na- 
tional Security Council and the Na- 
tional Security Resources Board to 
the executive office of the President. 

Plan No. 5 provided for unified 
direction by the Chairman of the 
United States Civil Service Commis- 
sion of the executive affairs of the 
commission. 


Plan No. 6 proposed to strengthen 
the administration of the United 
States Maritime Commission by mak- 
ing its chairman the executive and 
administrative officer. 

Plan No. 7 transferred the Public 
Roads Administration to the De- 
partment of Commerce. 


Military Unification Act 
Fails To Economize 


Plan No. 8 dealt with the National 
Military Establishment. It has been 
abandoned since the subject matter 
was taken care of by the National 
Security Act modifying the Military 
Unification Act of 1947. 

How far this act is wide of the 
mark intended by the Hoover Com- 
mission was dramatically stated in 
an opposition newspaper. In an edi- 
torial of August 14, entitled “A Stat- 
utory Mandate for Disunity in De- 
fense”, it said in part: 


The use of seven pens in the sign- 
ing was symbolic. This diffusion re- 
flects the diffusion in the defense 
establishment which has been made 
permanent through force of law in 
the Act itself. It prohibits the Secre- 
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tary of Defense from abolishing any of 

the established functions of the army, 

navy or air force or from merging any 

portions of these services. . . 

This means that the defense estab- 
lishment as it exists in all of its sprawl- 
ing disorder and with all of its 
overlapping and duplication is crystal- 
lized and made untouchable. 

As a result there will continue to 
be two ground armies, the army 
field forces and the marine corps, 
and four air forces. 

Another objection is that while it 
professes to establish the ascendant 
authority of a civilian official, it 
creates a military chairman of the 
joint chiefs of staff. Since this officer 
will speak as the single representa- 
tive of every man in uniform, his 
authority will soon exceed that of 
the civilian secretary. 

More encouraging news for those 
interested in economy was received 
when Secretary of Defense Louis 
Johnson announced that he planned 
to lop off 135,000 civilian workers 
from the federal payroll at an esti- 
mated savings to the taxpayers of 
half a billion dollars a year. 

While economy-minded Senators 
such as Byrd applauded this an- 
nouncement, loud yowls were heard 
from practically every Congressman 
whose voting district felt the prun- 
ing knife. The Associate Press re- 
ported: “Their groans were 
guished, keen and quick. Cut some- 
where else, they urged; make the 
reductions in overseas forces. . . .” 


an- 


Typical of such reaction was that 
of Senator Claude Pepper of Florida 
who warned that “The corner grocer, 
other merchants and the landlords 
would suffer.” 


Flood Control 

Is Favorite of Congress 

Another soft spot with Congress is 
that of flood control. Apparently this 
feeling is shared by the Administra- 
tion as that subject has not been 
treated in any of the plans submitted 
by the President. 


At the Senate committee hearings 
the greater number of witnesses ad- 
dressed themselves to the plea that 
the army engineers should not be 
changed in any way since they were 





doing such a marvelous job in flood 
control. 

In Mr. Hoover's testimony he 
stated that the commission had sug- 
gested putting flood control and irri- 
gation and reclamation under one 
department. This drew fire from 
Senator Russell Long of Louisiana, 
son of Huey Long, and from sev- 
eral others. 

J]. G. Burke, Chairman of the Ex- 
ecutive Committee of the Mississippi 
Valley Flood Control Association, 
one of the witnesses, stated that his 
association is composed of thirty-four 
levee and drainage districts extend- 
ing from Cairo, Illinois, to the Gulf 
of Mexico. He pleaded for the ex- 
emption of the civil functions of the 
army engineers from the pending 
bill. 

John B. Quinn, Executive Di- 
rector of the Missouri Valley Devel- 
opment Association, filed a state- 
ment. Among other things he said: 
“We welcome help from outside the 
Valley... but we resent the intrusion 
of other organizations, public or pri- 
vate, which would supplant the will 
of the people of the whole Valley and 
put in its place the will of a few 
men. ... We are convinced that we 
don’t need or want the will of a 
small clique of men however learned 
or erudite . . . imposed on our mil- 
lions of citizens and thousands of 
farmers, businesses and industries. 
...” Only four years ago in an effort 
joined by most members of both 
political parties, Congress put into 
effect the famous Pick-Sloan plan for 
development of the Missouri River 
Basin. This plan contemplated the 
working together of federal, state and 
local agencies in a gigantic effort to 
solve the multitudinous problems 
imposed by the rambling Missouri 
River from its headwaters to its 
mouth. The Corps of Engineers was 
the integrating agency. 


Economy Requires 

Changes in Flood Control 

That there is a division of opinion 

as to the valuable, unselfish work of 

the army engineers and Bureau of 

Reclamation is shown by the report 

of the Natural Resources Task Force 
(Continued on page 172) 
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The Emperor's Clothes: 


An American Medley 


by Frank W. Grinnell + of the Massachusetts Bar (Boston) 


® An amusing fairy story of Hans Christian Andersen has a moral for the people 
of the United States that may be far from amusing. Mr. Grinnell retells the children’s 


story and then asks the question, “Just how wonderful are the expensive new welfare 


‘clothes’ which the Republic is to wear?’ Are we to see, too late, that we have no 


“clothes” at all? 





® There is a well-known story about 
Benjamin Franklin. When the Phila- 
delphia Convention of 1787 ad- 
journed after framing the Constitu- 
tion of the United States, a lady 
asked him, “Well, Doctor, what have 
we got—a monarchy or a republic?” 
Franklin answered, “A republic, if 
you can keep it.” 

The late Professor Andrew C. 
McLaughlin, in his lectures on 
American constitutionalism, said, 
“The hope for successful popular 
government—and in very fact its 
justification—is based upon the will- 
ingness of people to think.” 

In The Forgotten Man’s Almanac, 
(published in 1943 by the William 
G. Sumner Club of Yale) which con- 
tains a quotation from Sumner for 
every day in the year, we find the 
following: 

The only security is the constant 
practice of critical thinking. 

The seduction of power is just as 
masterful over a democratic faction 
as ever it was over king or barons. 

In former days it often happened 
that “The State” was a barber, a 
fiddler, or a bad woman. In our day 
it often happens that “The State” is 
a little functionary on whom a big 
functionary is forced to depend. 

Property is the strongest, deepest, 


universal interest of mankind. 
It is the most fundamental condition 
of the struggle for existence; that is 
to say, of the welfare of mankind. It 
does not mean millions of dollars; 
it means cents. 

I never saw a poem about a savings 
bank depositor. 


most 


Is he and the possibility of a 
savings bank part of “our glorious 
heritage”? 

In the New York Times of Feb- 
ruary 13, 1949 (page 62), General 
Dwight D. Eisenhower was quoted 
as saying to a group of young high 
school leaders, “There is a kind of 
dictatorship which can come about 
through a creeping paralysis of 
thought.” 

In Colliers for March, 1949, Gen 
eral Omar Bradley followed with 
an article in which he said: 

The state is an invention of men. 

It has neither intellect, nor conscience, 

nor morals. It is an inanimate machine. 

And where the machine is master of 

the man it is simply fueled by his 

obedience, his fatigue and his terror. 

Its laws are the creature of dogma 

rather than the letters of justice. Its 

philosophy is spurious because it lives 
not on the spirit but on the oppression 
of its people. 

A democracy such as ours cannot be 
defeated in this struggle; it can only 
lose by default. 








































It can only lose if our people deny 
through indifference and neglect their 
personal responsibilities for its security 
and growth. 

Our danger lies not so much in a 
fifth column whose enmity is avowed. 
It lies in a first column of well-mean- 
ing American citizens, a first column 
of unconscionable men who are one 
hundred per cent Americans in their 
daily protestations and ten per cent 
citizens in their routine of neglect. 
To what extent are all these re- 

marks true? 


Legend of the Emperor's Clothes 

Has Moral for Us 

Some of the most illuminating litera- 
ture as to modern conditions is to 
be found in the earlier books written 
for children, like Alice in Wonder- 
land or Through the Looking Glass 
and Hawthorne’s Wonder Book and 
Tanglewood Tales; and in Hans 
Andersen’s Fairy Tales, there is the 
story of “The New 
Clothes”. 

The Emperor was very vain about 
his clothes and, of course, all his 
courtiers were expected to admire 
them and did so, and his people were 
also expected to and did. After a 
while two men came and told the 
Emperor that they were weavers and 
could make for him the most wonder- 
ful clothes he had ever had; not only 
were the colors and pattern of re- 
markable beauty, but the clothes 
possessed the wonderful quality of 
being invisible to the eyes of such 
persons as were either not fit for the 


Emperor's 
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The Emperor's Clothes 


office they held or were irremediably 
stupid. 

“Those would, indeed, be valu- 
able clothes,” thought the Emperor, 
“for when I put them on I should 
be able to find out which men in 
my Empire are unfit for their offices, 
and I could distinguish the wise from 


” 


the stupid ones 


, 


So he gave the men a large sum 
to begin work. They set up two 
looms and began. Wishing to know 
how they were getting on, the Em- 
peror sent his best minister to see. 
When he saw the men working at 
the looms, he thought, “I can see 
nothing at all—can I be so stupid? 
1 never thought so, and I must not 
let any one know it. Can I be unfit 
for my office? No, it will never do 
for me to own that I could not see 
the stuff.” 

So he said, “It is most elegant— 
both the pattern and the colors, and 
I shall tell the Emperor”, and he did. 

Other courtiers were sent with the 
same result. So the weavers asked for 
more and more money, and got it. 
Then the Emperor went himself to 
see the work. 

“Why, how’s this?” he thought, 
“I can see nothing. Can I be stupid? 
Am I not fit to be Emperor? That 
would be the most shocking thing 
that could happen to me.” So he 
said, “it’s very pretty; it has our 
most gracious approval.” All the 
courtiers present said, “It’s very 
pretty,” and the Emperor gave the 
two men the title of “weavers to the 
imperial court”. 

Finally the weavers said that all 
was ready for the Emperor to wear 
his new clothes in a grand procession, 
and he came to put them on. 

“Will Your Majesty be pleased to 
take off your clothes? And we shall 
dress you in the new ones before 
this glass.” 

The Emperor accordingly took off 
all his clothes, and the weavers made 
believe to put on each of the new 
garments they had just finished, 


while his majesty turned and twisted 

himself before the looking glass. 
“How capitally the clothes fit!” 

said all present. “What a beautiful 
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pattern, and what vivid colors! What 
a costly attire!” 

“They are waiting outside with 
the canopy that is to be carried over 
Your Majesty’s head in the proces- 
sion,” said the master of ceremonies, 
now coming in. 

“IT am quite ready, as you may 
perceive,” answered the Emperor. 
“My dress fits nicely, does it not?” 
added he, turning once more to the 
glass to make it appear as if he 
were examining its beauties most 
minutely. 

The lords of the bedchamber, who 
were to bear the train, pretended to 
pick it up from the floor with both 
hands, and then acted as if they were 
holding something in the air; for 
they did not venture to show that 
they saw nothing. 

The Emperor then went forth in 
grand procession under the splendid 
canopy while the people in the street, 
and others at their windows, all ex- 
claimed: “Dear me! How incom- 
parably beautiful are the Emperor's 
new clothes! What a fine train he has, 
and how well it is cut!” No one, in 
short, would let his neighbor know 
that he saw nothing, for that would 
have been like declaring himself un- 
fit for his office, whatever it might 
be, or, at best, extremely stupid. 
None of the Emperor’s clothes had 
ever met with such universal appro- 
bation as these. 

“But he has nothing on! 
length one little child. 

“Only listen to that 
creature,” said the father; and the 
child’s remark was whispered from 
one to the other as a piece of laugh- 


cried at 


innocent 


able simplicity. 

“But he has nothing on!” cried 
at length the whole crowd. 

This startled the Emperor, for he 
had an inkling that they were in the 
right, after all; but he thought: “I 
must, nevertheless, face it out till 
the end, and go on with the pro- 
cession. 

And the lords in waiting went on 
marching as stiffly as ever, carrying 
the train that did not exist. 

Is there a this 
story? If so, what is it? “"Tis an 
old saw, children and foole’s speak 


moral for us in 
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true”; And, in the Eighth Psalm, we 
find the line, “Out of the mouth of 
babes and sucklings hast thou or- 
dained strength.” 


Are We Being Deceived 
Like the Emperor? 
Was the American “republic” 
founded to be a “welfare state”, 
“from the cradle to the grave”, etc.? 
To what extent should we, or can 
we, be such a “state” or, by treaty, 
“welfare state” 
of the world, to enforce, and pre- 
sumably pay for, “universal human 
rights” to everybody in the world? 
Are we really thinking, or are we 
drifting while admiring the seduc- 
tive slogans and catchwords of ideal- 
ists whose feet are off the ground? 
Granted that we should “hitch 
our wagon to a star”. We did that 
in the eighteenth century and earlier. 
John Adams wrote as a young man: 
“I always consider the settlement of 
America with reverence and wonder, 
as the opening of a grand scene and 
design in Providence for the illumi- 
nation of the ignorant and the eman- 
cipation of the slavish part of man 
kind all over the earth” (3 Works 
452); and, in his Thoughts on Gov- 
ernment circulated to men in other 
colonies at their request in 1776 


become part of a 















in 
the 


met 
ism 
cen 
istic 
Oti: 
son, 
Abr 
thei 
H 
wag 
by I 
won 
welf 
lic i 
amb 
Mas: 
pub! 
whic 
chile 
emp 
WwW 
mak 
speec 
tage’ 
abou 
be w 
tion? 
Te 
Ame! 
ly mz 
ing fF 
abou 
rectic 
the p 
Inter 
versal 


Non 


Wisco 
® Th 
Geral 
the of 
from 
1950 f 
at th 
Annu: 

Frai 
























































ate 
$ in 
rom 
r of 


na 


_ we 
n ol 
or- 


lic” 
ate’, 
etc.? 
can 
eaty, 
tate” 
pre- 
man 
orld? 
e we 
educ- 
deal- 
und? 
hitch 
that 
rlier. 
man: 
nt of 
mnder, 
e and 
lumi- 
eman- 
man 
N orks 
| Gov- 
other 
1776 








in connection with the formation of 
the state governments, he wrote: 
The noblest principles and the most 
generous affections in eur nature have 
the fairest chance to support the 
noblest and most generous models of 

government (4 Works 194). 

No modern idealist about govern- 
ment has suggested any more “ideal- 
ism” than appears in those eighteenth 
century lines. They were character- 
istic of other thinkers of that period, 
Otis, George Mason, Thomas Jeffer- 
son, George Washington and later 
Abraham Lincoln. But they kept 
their feet on the ground. 

How many stars can we hitch our 
wagon to without losing the wagon 
by having it pulled apart? Just how 
wonderful are the expensive new 
welfare “clothes” which the Repub- 
lic is to wear? As stated in the pre- 
ambles of the Federal and of the 
Massachusetts Constitution, our “re- 
public” was founded for “posterity” 
which means children. Are those 
children to see, too late, that “the 
emperor has no clothes’’? 

We have “loyalty oaths”, and we 
make and listen to and applaud 
speeches about our “glorious heri- 
tage”, but how much do we think 
about what it means or how it may 
be weakened to the point of extinc- 
tion? 


To what extent do we want the 
American Government to be gradual- 
ly made over through the treaty-mak 
ing power? How much do we know 
about what is going on in that di 
rection? How many of us have read 
the pending Genocide Treaty or the 
International Declaration of Uni 
versal Human Rights signed in Paris 


on December 10, 1948, or the pend- 
ing drafts of a “covenant”, or treaty, 
to enforce some of them (possibly 
before an international court) now 
under consideration by the State 
Department and the United Na- 
tions? What would be the effect ol 
those documents on our Govern 
ment? 

To what extent is the heritage of 
our Bill of Rights and of the prin- 
ciple of individual responsibility for 
local self-government being grad- 
ually sucked up or poured out in 
the direction of the Central Govern 
ment through legislation, treaties, 
taxation, administrative bureaus, and 
even the courts, and through federal 
“grants in aid” and the application 
for, and acceptance of, them and 
their inevitable federal supervision 
and direction? 

Is the Federal Government revers 
ing history and its constitutional 
character as one of delegated powers, 
and becoming the practical source 
of all power without our knowing it? 

If so, is this an inevitable develop- 
ment of history? Does it mean that 
our constitutional balanced govern 
ment of 
American 


nation is an 
that 
after 160 years, are no longer cap 
able of keeping and operating? Or is 
it the result of neglect and the con 


states and 


dream Americans, 


sequent creeping paralysis and ero 
sion of American thought and the 
accretion of centralized power in 
Washington? 

To what extent have we forgotten 
that “eternal vigilance is the price” of 
“our glorious heritage”, and that the 


vigilance is needed by us quite as 


Nominating Petition for State Delegate 


Wisconsin 
® The undersigned hereby nominate 
Gerald P. Hayes of Milwaukee for 
the office of State Delegate for and 
from Wisconsin to be elected in 
1950 for a three-year term beginning 
at the adjournment of the 1950 
Annual Meeting: 

Francis J. Wilcox, George Y. King 


and Bailey E. Ramsdell of Eau 
Claire; 
Lyman T. Powell, Jr., John S. 


Sprowls and W. P. Crawford of 
Superior; 
Clifford G. Mathys, R. M. Rieser 
and Byron H. Stebbins of Madison; 
John P. McGalloway, Kenneth M. 


McLeod and Frank W. Cosgrove of 


The Emperor's Clothes 


may be 
enemies? The Irish orator, John Phil- 
pot Curran, about 150 years ago said, 
“It is the common fate of the in- 
dolent to see their rights become a 
prey to the active.” 


much as by those who 


Co what extent is General Bradley 
right? Are we “biting off” more than 


“ 


we or our posterity “can chew”? 


To what extent are Americans 
becoming a community of “gimme” 
brothers, who want someone else’s 
property, by government “handouts”, 
or otherwise, as if it were a right? To 
what extent is the healthy impulse 
of Christian charity discouraged by 
taxation and political and economic 
squandering? To what extent are we, 
collectively, living beyond our means 
to the detriment of free enterprise 
which creates and distributes prop- 
erty through jobs, inventions, execu- 
tive management and ability, in a 
world inevitably competitive, for the 
benefit of all of us? 

We do not attempt to answer all 
these questions, but they seem pro- 
Think them 
General Eisenhower and Gen- 
eral Bradley say that is part of our 


vocative of thought. 
over. 


job as Americans. 

In The Federalist, Number LI 
(February 8, 1788), Alexander Hamil- 
ton wrote the following: 

If men were angels, no government 
would be necessary. If angels were to 
govern men, neither external nor in- 
ternal controls on government would 
be necessary. In framing a govern- 
ment, which is to be administered by 
men over men, the great difficulty lies 
in this: You must first enable the 
government to control the governed; 
and in the next place, oblige it to 
control itself. 


Fond du Lac; 

Rodney C. Welsh, Max H. Streh- 
low and C, G. Chadek of Green Bay; 

Albert B. Houghton, Ray T. 
McCann, Max Raskin, Reginald I. 
Kenney, E. H. Hallows, J. G. Hard- 
grove, Leo J. Federer, C. Steinmetz, 
Jr.. George P. Ettenheim and Carl 
B. Rix of Milwaukee. 
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Prohibiting the Picketing of Federal Courts: 


The Report of the Association's Special Committee 


® High on the agenda of the United 
States Senate when it reconvened for 
the Second Session of the 81st Con- 
gress on January 3, 1950, was the bill 
(S. 1681) to prohibit picketing or 
parading in or near any building 
used by any federal judge, juror, 
witness or court officer with the in- 
tent of interfering with, obstructing 
or impeding the administration of 
justice, or with the intent of influenc- 
ing any judge, juror, witness or court 
officer, in the discharge of his duty. 
The use of sound trucks for such 
purposes is also prohibited. 

This legislation stems from the 
inability of the courts to cope with 
the disgraceful situations created by 
Communist sympathizers in picket- 
ing federal courts in New York, Los 
Angeles and San Francisco when 
cases involving alleged Communists 
were being heard. In May, 1949, 
President Holman was authorized 
by the Board of Governors to ap- 
point a special committee to support 
this legislation. The committee had 
as members: Calvin M. Cory of 
Nevada, Harold J. Gallagher of New 
York and Charles S. Rhyne, District 
of Columbia, Chairman. A hearing 
was arranged before a special joint 
committee of the House and Senate 
Judiciary Committees. The special 
committee presented a statement in 
support of the proposed legislation 
and was requested by the joint com- 
mittee to file a legal brief on the 
constitutionality of the bill and a 
proposed amended bill to meet cer- 
tain problems raised at the Hearing. 
Both Senate and House Judiciary 
Committees then filed reports recom- 
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mending passage of the legislation. 
The House bill was passed unani- 
mously by the House of Representa- 
tives, while objection by one Senator 
(Langer) blocked action by the 
Senate when it was brought up 
under a procedure requiring unani- 
mous consent. Because of pressure 
for adjournment the Senate did not 
get an opportunity to consider the 
bill before it adjourned. 

In language the House bill 
(H.R. 5647) and the Senate bill 
(S. 1681) differ slightly. The Senate 
bill follows almost identically the 
recommendations of the Association’s 
Special Committee and is more 
definite in specifying the acts which 
are prohibited. The House of Dele- 
gates adopted a resolution on Sep- 
tember 9, 1949, urging adoption of 
the Senate bill and President 
Gallagher has reappointed Mr. Cory 
and Mr. Rhyne as members of this 
committee, with James P. B. Duffy 
of New York replacing President 
Gallagher. Mr. Rhyne continues as 
chairman. 

Present federal legislation on the 
contempt powers of federal judges 
and on obstruction of justice are 
inadequate to cope with the prob- 
lems created by the picketing and 
parading with intent to interfere 
with the administration of justice at 
which this legislation is directed. 
Persuasion of judge and juror should 
remain inside the courtroom where 
the many safeguards of due process 
assure a fair and just trial or an 
appeal to correct errors. Especially 
to be condemned are the effects of 
the recent actions of Communist 


sympathizers in New York, Los 
Angeles and San Francisco, where 
they picketed court buildings and 
residences of judges, jurors and 
court officers. There were instances 
of crowds jamming entrances, cor- 
ridors and courtrooms, members of 
which carried derogatory signs, 
handed out uncomplimentary liter- 
ature, shouted threats and epithets, 
and broadcast by sound trucks state- 
ments against jurors, witnesses, the 
judges and court officers. Perhaps 
judges and court officers may be able 
to overlook some of this criticism, 
but laymen who are witnesses or 
jurors cannot be expected to be un- 
influenced by such actions. 


The Senate Report states in part: 


It is not so much what a judge, or 
a witness, or a grand juror, or an at- 
torney can do to protect himself, to 
shut himself off and steel himself from 
outside influence or intimidation— 
the real problem is to protect the ad- 
ministration of justice from being 
misjudged and prejudiced in the mind 
of the public. Say there is a large 
marching and milling crowd carrying 
banners reading “Dismiss the prosecu- 
tions against these defendants”— and 
that keeps up for days and weeks; say, 
the judge, utterly uninfluenced by 
these demonstrations, does dismiss the 
indictment—what are the people likely 
to think? Why, that it was the fear of 
force and intimidation that led to the 
decision, not the orderly process of 
judicial decision. . 


The Senate should act quickly on 
this legislation, for its enactment is 
essential to prevent any person, and 
especially those Communists who 
denounce and deride our system of 
government, from making a laughing 
stock of the administration of justice. 
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“Books for Lawyers— 





a 
Cases AND READINGS ON 
CRIMINAL LAW AND PROCE 
DURE. By Jerome Hall. Indian- 
apolis: Bobbs-Merrill Company, Inc., 
1949. $7.00. Pages 1010. 

Casebooks on law and 
other legal subjects are of interest 
and value not merely to professors 
and students but to administrative 
officials who must keep abreast of the 
latest trends in their particular fields 
as well. Presumably, it was this lat- 
ter thought that suggested reference 
of this new casebook on criminal law 
to a prison administrator. It is 
heartening, indeed, to one who is 
dealing each day with the grist of 
our criminal courts to know that law 


criminal 


students and those few lawyers who 
consider defending a criminal some- 
thing more than a distasteful duty 
have at hand a collection of cases 
from which they can gain a sound, 
realistic and thoroughly up-to-date 
training in the criminal law and a 
smattering of causes of abnormal be- 
havior and the social implications 
of our judicial system as well. 

Any casebook that teaches students 
to like and understand the criminal 
law is a real contribution to intelli- 
gent enforcement of the law. For this 
reason alone Professor Hall’s case- 
book is a notable contribution to 
enlightened administration of the 
criminal law. To be sure, his collec- 
tion of cases follows rather tradi- 
tional lines of organization and con- 
tent. But the separation of the ma- 
terials into substantive law, which 
incidentally constitutes about four- 
fifths of the book, and devoting only 
abeut one-fifth to procedural prob- 
lems, important though they may be, 
will most certainly be welcomed by 
the students. 


Ihe substantive part of the book is 
divided into three parts, which the 
author entitles respectively: “Prin- 
ciples”, “Rules” and “Doctrines.” 
The procedural section follows a 
chronological or functional order 
and includes quotations and discus- 
sions of twenty-one of the sixty Fed- 
eral Rules of Criminal Procedure. 
The plan of arrangement of the 
book is ample and convincing testi- 
mony Hall’s mastery 
of his subject. All parts of the fre- 
quently puzzling subject of criminal 
law have been fitted into place to 
form a whole which can easily be 
comprehended by the student. The 
result, of course, is one of enlighten- 
ment, of simplicity, of accuracy. 

One unusual feature of the book 
includes the use of the term “harm” 
as an “essential element of every 
crime” with relatively little consider- 


of Professor 


ation of the usual concept—legal 
duty. Likewise, the casebook empha- 
sizes the common law as contrasted 
with statute law and general con- 
cepts prevail 
definitions. 

It is altogether possible that some 
might disagree with the emphasis 
Professor Hall has given to certain 
subjects. On the one hand the sub 
ject of conspiracy is somewhat slight- 


over merely legal 


ed since it is given only twenty-two 
out of nearly a thousand pages of 
material. The growing use of the 
conspiracy count as a prosecutor's 
tool and its many challenging aspects 
would indicate that more time might 
be devoted to this subject even in a 
first year course. On the other hand, 
the author gives more than casual 
attention to sexual offenses, present- 
ing cases and notes discussing these 
problems in considerable detail. No 
















































doubt the author has been influenced 
in this direction by the current wide- 
spread discussion of sexual offenders, 
psychiatric treatment of those con- 
tinually in conflict with society and 
new concepts of basic crime causa- 
tion. To one engaged in the field 
of penology this is all to the good 
and very much to be commended, but 
no doubt it will raise some eyebrows 
as going beyond the scope of criminal 
law administration. 

One other commendable feature 
of the book deserves attention. The 
proportion of up-to-date cases is very 
high, and wise selection of incidents 
that will appeal to students is ap- 
parent. Because of this up-to-the- 
minute selection of current leading 
cases and because of the simple and 
concise exposition of current meth- 
ods and trends the book is more than 
merely another law student's case- 
book. It is a reference work as well 
to practitioners and administrators. 
And, finally, it should be noted that 
the book is attractively printed, well 
indexed and copiously annotated. 
All in all, it is a thoroughly useful 
and valuable addition to our case- 
books on criminal law. 

JAMeEs V. BENNETT 


Director Federal Bureau of Prisons 
Washington, D. C. 


Tue HADAMAR TRIAL. Edited 
by Earl W. Kintner. London: Wil- 
liam Hodge and Company, Ltd. 1949. 
Price $3.80. Pages 250. 


Tue NATZWEILER TRIAL. Ed- 
ited by Anthony M. Webb. London: 
William Hodge and Company, Ltd. 
1949. Price $3.80. Pages 233. 

These books, Volumes IV and V 
of the War Crimes Trials series, 
serve, as did their three predecessors, 
to highlight the zealous efforts of the 
Allied governments to condemn only 
after full judicial proof of guilt. 
They are the records of the trials of 
comparatively minor Nazi under- 
lings—the Kommandant of the Natz- 
weiler Concentration Camp and 
nine of his subordinates, and seven 
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members of the staff of the small 
Hadamar sanatorium. The former 
were charged with murdering four 
British women prisoners, while the 
latter were accused of the extermi- 
nation of over 450 Polish and Rus- 
sian nationals. 

These two short trials were, for all 
practical purposes, completely over- 
shadowed by those of the “major” 
German war criminals at Nuremberg. 
Yet, they were possibly more im- 
portant than the protracted Nurem- 
berg litigation. For here we had in 
the dock of international justice not 
the policy makers but the ordinary 
individuals whom an insidious sys- 
tem of totalitarianism had moulded 
into its willing minions. According 
to Sir Hartley Shawcross, British At- 
torney General, “the record of what 
they did is perhaps more poignant 
and more vividly illustrative of the 
utter pitilessness and cruelty of the 
Nazi system than is the Nuremberg 
record in all its massivity.” 

The Natzweiler Trial was con- 
ducted by a British Military Court, 
that of the Hadamar defendants by 
an American military tribunal. Both 
represent the focusing upon an in- 
ternational criminal prosecution of 
similar systems of jurisprudence. The 
lay reader will become impatient and 
even angry at the ultra-objectivity 
of both court and prosecution and 
the exasperating methodicalness of 
the oral examinations. But to the 
lawyer and the student of the judi- 
cial process, both trials emphasize 
the fairness and soundness of the 
Anglo-American legal structure. 

Natzweiler, like Belsen and Ausch- 
witz, was an extermination center. 
While its crematoria did not have 
the capacity of its more notorious 
counterparts, it differed not one whit 
in the degree of its awfulness. How- 
ever, this particular trial concerned 
itself with only four murders—those 
of four women members of the Brit- 


ish underground in France. The 


women were executed, without a 
trial or sentence, on July 6, 1944, by 
cremation after receiving injections 
of phenol. There was some evidence, 
although 


not wholly convincing, 
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that at least one of the victims was 


still alive when placed into the cre- 
matorium. 

The various excuses of the defend- 
ants—that they were not present and 
the like—were conclusively rebutted 
by the evidence introduced by the 
prosecution. Their main defense 
was in law—that they were lawfully 
executing spies who had been tried, 
convicted and sentenced to death; 
and that they were merely carrying 
out orders of their superiors. There 
was no doubt that, in view of the 
overwhelming proof offered by the 
trial judge advocate, the accused had 
committed a war crime as defined by 
Article 6 (b) of the Charter of the 
International Military Tribunal, by 
the murder of prisoners of war. 
Whether the women were spies or 
not should have been determined by 
trial, although Article 29 of the 
Hague Regulations seems to indicate 
quite clearly that they were not. That 
this is a moot point cannot be dis- 
puted in view of Article 30 of the 
Regulations which provides that “A 
spy taken in the act shall not be pun- 
ished without previous trial.” The 
defense could offer no proof of any- 
thing resembling a trial of the al- 
leged spies and the convictions of 
the defendants seem wholly justified. 

Hadamar was not a concentration 
camp but a state institution for the 
insane. Before it became an extermi- 
nation center for slave laborers, it 
had already achieved a bloody record 
as regards German nationals, having 
put to death at least 10,000 allegedly 
mentally ill persons in the first seven 
months of 1941. The accused were 
not tried for these murders—indeed, 
it would have been difficult if not 
impossible to so try them—but for 
those of approximately 476 Polish 
and Russian slave laborers between 
July 1, 1944, and April 1, 1945. As 
in the Natzweiler trial, the evidence 
for the prosecution is wholly con- 
vincing while the defense consisted 
mainly of the “I only followed or- 
ders” variety. 

The Hadamar defendants were 
charged with crimes against civilians 
rather than military personnel. It is 


a heartening thing to watch an Amer- 
ican prosecution before an American 
tribunal of defendants accused of 
murdering American non-nationals. 
Justice Robert H. Jackson, Chief of 
Counsel for the United States, rec- 
ognized that “it is a hopeful sign 
that we begin to recognize that states 
have a collective as well as each hav- 
ing a separate interest in observance 
of the rights of all peoples.” For this 
alone, the Hadamar Trial has more 
than local significance. 

But more than this, both trials il- 
luminate the prevailing tendency of 
international law to look through 
the state entity to call individuals to 
account for its violation. This prin- 
ciple of individual responsibility is 
in contravention of the old and tena 
cious doctrine of immunity for those 
who act under the orders of a sovet 
eign, a point that was energetically 
raised by defense counsel in both the 
Hadamar and Natzweiler Trials. 1 
individual accountability can be 
established as a ruling principle of 
international law, it may well be the 
salvation of us all. 

Unfortunately, these volumes will 
have comparatively few readers. 
Their publication was intended, not 
to encourage a morbid interest or 
to revive hatred and animosity, but 
to keep mankind eternally vigilant 
against any recurrence of the dark 
days through which we have just 
passed. Just as traffic ordinances 
serve to protect our lives and prop 
erty against the menace of the auto 
mobile, so the sanctions of interna: 
tional law, aggressively and _ intel 
ligently applied against individual 
as well as collective offenders, may 
safeguard us against the appalling 
consequences of its violation, 

WILLIAM M. KUNSTLER 
New York, New York 


I NTERNATIONAL ~~ LEGISLA 
TION. Vol. VIII, 1938-1941. Edited 
by Manley O. Hudson with the col. 
laboration of Louis B. Sohn. Wash- 
ington: Carnegie Endowment for In- 
ternational Peace. 1949. $4.00. Page: 
xlviti, 653. 
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Hudson’s International Legisla- 
ion occupies a unique place in the 
literature of international law. Schol- 
ars and practitioners can obtain the 
texts of treaties to which the United 
States is a party in the Statutes at 
Large, the Department of State Trea- 
ties and Other International Acts 
Series or the poorly-edited Malloy- 
Redmond-Trenwith volumes. Other 
texts are available in the League of 
Nations Treaty Series, the United Na- 
trons Treaty Series, and various other 
publications. Nevertheless, it is a 
great advantage to have multipartite 
instruments published in a special 
collection such as Hudson’s Interna- 
tional Legislation, particularly since 
some of them appear in no other 
readily available series. The diligence 
with which the editor has ferreted 
out international instruments which 
might otherwise escape attention is 
equalled only by the unerring accu- 
racy and skill with which the texts 
are reproduced and annotated. 


Ihe valuable new publication of 
the Department of State—the loose- 
leaf United States Treaty Develop- 
nents—promises to lighten the bur- 
den of any practitioner or scholar 
who is endeavoring to establish the 
current status of any treaty to which 
the United States is a party. Judge 
Hudson performs much the same 
service for multipartite instruments. 
He has spared no effort to determine 
the ratifications, adherences or ac- 
ceptances at the time of his publica- 
tion and his editorial and_ biblio- 
graphical notes are characterized by 
the same scholarly care and compre- 
hensiveness. 

The eight volumes of Jnterna- 
tonal Legislation contain the texts 
of 610 principal instruments, not to 
mention numerous subsidiary instru- 
ments, covering the period from 1919 
to 1941. The current volume in- 
cludes 105 principal instruments plus 
about 50 subsidiary instruments. The 
coverage is broad, ranging from 
\frica, air transport, arbitration, 
armaments, through a vast variety of 
human activities to telecommunica- 
tions, war, and wild life. 

Although the practical utility of 
such a collection depends primarily 


upon its being composed of treaties 
in force, Judge Hudson has wisely 
performed an additional service by 
including the texts of some uriratified 
or abortive instruments that throw 
light upon the development of inter- 
national legislative procedures. 

The relatively meager develop 
ments of the period from 1938 to 
1941 promise to be overshadowed in 
a contemplated Volume IX which 
will cover the formative years of the 
United Nations and its subsidiary 
organs. It is a pleasure to hail the 
continuance of this useful and unique 
series. 

HERBERT W. Briccs 
Ithaca, New York 


Srate LABOR RELATIONS 
ACTS. By Charles C. Killingsworth. 
Chicago: University of Chicago Press. 
1948. $4.00. Pages x, 326. 


Srate LABOR LEGISLATION 
1937-1947. By Sanford Cohen. Colum- 
bus, Ohio: The Bureau of Business 
Research, Ohio State 
1948. $0.00. Pages vii, 150. 
In recent years, there has been a 
veritable avalanche of materials on 
federal labor laws and their enforce- 
ment. The Taft-Hartley Act called 
forth much praise and condemnation 


University. 


as well as attempts to explain its 
meaning. One might have assumed 
that the Federal Government alone 
legislated on this important subject. 
Some state legislatures have been 
active, and constitutional amend- 
ments have been adopted in a few 
states restricting activities of the 
labor unions. These two books an- 
alyze these state developments and 
compare the results with the national 
policy as expressed in the Wagner 
and Taft-Hartley Acts. 

The Cohen book summarizes the 
laws in the various states and makes 
some comparisons between them. 
The author discusses the extent to 
which these laws encourage or re- 
strict collective bargaining, for it is 
his thesis that ““The ideal condition 
[of labor law] is one in which labor 
and management can bargain on the 
most equal terms.”! Although the 
book is an excellent summary of the 


“Books for Lawyers’ 





the 
collective bargaining process is care- 
fully considered, it is only a sum- 
mary. In other words it is an excel- 
lent survey, but it will not give the 
reader a thorough understanding of 
the operation of the statutes in par- 
ticular cases. 

The an 
equally good analysis of the problem 
and it has, in addition, a study of 


state laws and their eftect on 


Killingsworth book is 


the cases which have arisen under 
the various The author 
divides the state labor laws into two 
categories, “protective” and “restric- 
tive”. A protective statute is one 


statutes. 


whose function is to encourage and 
stimulate the collective bargaining 
process. Laws which strengthen the 
union’s hand at the bargaining table 
are deemed to be protective. Laws 
which impede the organization of 
unions or limit the area of collective 
bargaining are termed “restrictive”’. 
\ statute that compels collective 
bargaining and the em- 
discouraging union 
membership in a labor union and 
also prohibits the making of a closed 


prevents 


ployer from 


shop agreement is inconsistent, for 
it encourages collective bargaining, 
a “protective” measure and at the 
time the terms of the 
agreement, a “restrictive” provision. 


same limits 
Che author clearly points out that 
in adopting “protective” legislation, 
the emphasis is on the group good 
rather than on the rights of individ- 
uals. When a statute emphasizes the 
right of an individual not to join 
a union, it discourages collective 
bargaining and thus stimulates in- 
dividual bargaining. 

If the public policy is to encourage 
collective bargaining, the author be- 
lieves that there ought to be some 
“protective” measures added to those 
in the Wagner Act. The requirement 
that the union bargain in good faith, 
protection of a certified union against 
strikes and picketing by an unsuccess- 
ful union, protection against strikes 
which violate the terms of a valid 
collective bargaining agreement, pro- 
tection against strikes and picketing 
which arise from a jurisdictional dis- 
pute, and some minimum control 





1. Page 10. 
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over union membership requirements 
and elections would all contribute 
to the policy of encouraging collec- 
tive bargaining.? On the other hand, 
prohibiting or limiting union secur- 
ity clauses, prohibiting boycotts, pro- 
hibiting featherbedding, limiting the 
organizational activities of unions, 
except for protecting against vi- 
olence, and limiting pension and 
welfare agreements all restrict col- 
lective bargaining. 

The Killingsworth book is a real 
contribution to the literature on 
labor relations. The study not only 
covers the statutes and court cases 
but the author has also examined the 
administrative decisions and _ the 
processes by which they are reached. 

Each of these two books seems to 
accomplish the purpose of the author. 
The Killingsworth analysis gains by 
a more thorough documentation but 
the Cohen summary covers the major 
statutory provisions and poses the 
problem presented by conflicting 
policies. 

Russet N. SULLIVAN 
University of Illinois College of Law 


Exposé DU DROIT INTERNA- 
TIONAL PRIVE AMERICAIN, 
PRESENTE EN FORME DE CODE 
PAR L’AMERICAN LAW INSTI- 
TUTE (Restatement of the Law of 
Conflict of Laws). Supplément (mise 
a jour 1948), traduit et annoté sous 
la direction de J.-P. Niboyet par Ph. 
Francescakis. [Supplement dated 
1948, translated and annotated under 
the direction of J.-P. Niboyet by 
P. Francescakis.| Paris-Librairie du 
Recueil Sirey. 1949. Pages 41. 

In 1938, a French translation of 
the Restatement, Conflict of Laws was 
brought out under the auspices of 
the American Law Institute and the 
Institute of Comparative Law of 
the University of Paris. (See 24 
A.B.A.J. 1010.) This French edition, 
now out of print, has proved to be a 
full success. It is regularly used in 
Continental writings, and also in 
Latin America, on the conflict of 
laws. American conflicts law, long 
ignored, has become accessible. Spon- 
sors and producers of the French 
edition have made an important 
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contribution to comparative law and 
closer contacts between lawyers of 
the common and the civil law. 

The “Supplement” here under re- 
view, published in Paris under the 
same auspices as the 1938 volume, 
brings the changes made in the Re- 
statement, Conflict of Laws by the 
1947 revision. The changes are re- 
produced, with the reasons for the 
change, as in the 1948 Supplement 
to the Restatement of the Law. The 
director’s preface to the 1948 Sup- 
plement is given as introduction. 
The translation, by Ph. Francescakis, 
research fellow of the “Centre Na- 
tional de la Recherche Scientifique” 
and secretary general of the “Revue 
critique de droit international privé”, 
is of the same high quality as that of 
the main volume, due to Pierre 
Wigny, presently a cabinet member 
in Belgium, and Professor Brockel- 
bank. 

In view of the success of the French 
edition, efforts should be renewed to 
secure a Spanish edition, possibly on 
the basis of the French annotated 
text. 


Kurt H. NADELMANN 
University of Pennsylvania 


Bacxcrounp OF ADMINIS- 
TRATIVE LAW. By Milton M. Car- 
row. New York; Associated Lawyer's 
Publishing Company. $5.00. Pages 
166. 

The declared objective of the 
author is to present, in some reason- 
able measure, and in ‘a unified 
manner, in this brief work a syn- 
thesis of the fundamental principles 
underlying the vast body of cases, 
statutes, rules and orders that con- 
stitute the field of administrative 
law. 

Too frequently is it true that 
lawyers active in administrative 
proceedings have too little knowledge 
of the origin, growth and evolution 
of the administrative agency, its 
powers, its rule making, its processes, 
and its ramified determinations. 
Here is a background picture of sub- 
stantial value to lawyers who care- 
fully digest this presentation. 

Growth of the administrative 
process is traced from the early na- 


tional customs, pension, tax, Indian 
and land agencies through the years, 
to the Interstate Commerce Com- 
mission, the later Federal Trade 
Commission, the more recent Na- 
tional Labor Relations Board, and a 
now total of over two hundred 
administrative units of the Federal 
Government, at least forty-one of 
which have been engaged in adju- 
dication and rule-making functions 
in recent years. 

Public administration, dealing 
with matters and persons within the 
Government, is distinguished from 
administrative law, the latter being 
defined as “dealing with the powers 
of administrative agencies as they 
affect persons outside the govern- 
ment, with the processes through 
which the powers are exercised and 
with controls over such powers and 
processes”. 

From this position, the author 
goes on to present the “terminology” 
of the subject. He discusses the 
“Doctrine of Separation of Powers”; 
the problem of what limitations, if 
any, the Constitution really places 
upon administrative adjudicative 
powers; the problem of the separa- 
tion of functions; and the Federal 
Administrative Procedure Act, which 
Act does not provide a complete 
solution to the problems of admin- 
istrative law. 


“The So-Called Rule Against 
Delegation” of powers is given 
extended consideration, with a 


general conclusion that the present 
Supreme Court to date has recog: 
nized as valid many “delegations”, 
but has not said there are no restric- 
tions and “thus keeps its hand in the 
policy making functions of the 
government”. Perhaps many would 
say that the “functions” involved 
are not just “policy-making” but 
may change the fundamental plan 
and structure set up in the Con- 
stitution. 

In a closing chapter the author 
presents the thesis that law is the 
sum total of all rules of conduct for 
which there is state sanction; that 
such rules of conduct are laid down 





2. Pages 256-258. 
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by legislatures, the courts and ad- 
ministrative agencies; that office 
holders in our democratic society 
are directly or indirectly under con- 
trol of the electorate; that law and 
government have a common source 
of authority in the people; and, be- 
cause of conflict between law and 
government, or between law and 
men, an urgent issue has become 
dissipated and the so-called rule of 
law loses its old meaning. Substantial 
dissent to this conclusion could 
easily be mustered, yet the trend 
must be admitted. It is pointed out 
that there is a presumed, but not 
admitted, superiority of courts over 
administrative agencies; that polit- 
ical considerations motivate desig- 
nation of members of both; that there 
are many tasks performed by admin- 


istrative agencies beyond control of 
the courts; that courts are incapable 
of taking part in the rule-making 
activity of the agencies, their licens- 
ing functions, their utilization of 
expertness, their development of 
regulatory processes, and may even 
be incapable of handling the volume 
of necessary business that the ad- 
ministrative bodies adjudicate. The 
courts have discretion as to whether 
they will accept cases for review; the 
legislative body has frequently re- 
stricted judicial review, and in fact 
in some cases has denied any review. 
There have developed certain checks 
on agency actions, such as appeal, 
review by the courts, the “substantial 
evidence rule”, and the requirement 
of court approval of enforcement 
orders. And now comes the Federal 








THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn - Editor-in-Charge 








® The increasing avalanche of publications issued by international organizations is 
beginning to dwarf the voluminous output of national governments. The task of 
discovering a needed document is becoming more and more difficult and a large 
amount of research is required before it can be ascertained whether any documents 
on a particular subject have been published at all. 

To bring some order out of this chaos, the United Nations has started publishing 
various indices to its publications, the most important of which are the “Check Lists 
of United Nations Documents”. However, only four of them have been published, 
covering but a few early documents of the Economic and Social Council and of the 
Trusteeship Council. More current information, with respect to the documents of both 


the United Nations and the specialized agencies, may be found in a new quarterly, 
Documents of International Organizations, published by the World Peace Foundation 


in Boston ($2.50 annually). 


Though many of these publications are of interest to lawyers, it is impossible to 


review them here in an exhaustive manner. The reviews which follow are limited 


therefore to those which are of special current importance to the readers of this Journal. 





Recent Publications by the United Nations and 
Other International Organizations 


Y Earsoox OF THE UNITED United Nations. New York: Colum- 


NATIONS, 1947-48. By the Depart- 
ment of Public Information of the 


bia University Press. 1949. $12.50. 
Pages XX, 1126. 
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Administrative Procedure Act au- 
thorizing the court to “review the 
whole record”. The “modern rule of 
law” is far from the old concept and 
is now a set of rules “which can be 
changed, made and unmade by the 
men in government who have their 
source of authority in the people 
acting through their established 
political organization”. And with 
the court’s major function in review- 
ing administrative actions being to 
check exercise of power by the 
agency outside the statutory limits 
and to enforce fair procedures in the 
administrative process. 

This book challenges interest in 
the “background” of the subject and 
the perspective it projects. 


Roscoe P. THOMA 
Fairfield, Iowa 


This 


successor to 


monumental volume is a 
the first volume, re- 
viewed in this JourNAL in April, 
1948 (page 294). Each chapter of 
the Yearbook gives first a short sum- 
mary of events prior to June, 1947, 
which were more exhaustively de- 
scribed in the previous volume. This 
is followed by a detailed account of 
United Nations activities from July, 
1947, to September, 1948. The dis- 
cussions in various organs are care- 
fully and impartially summarized 
and all main resolutions are quoted 
verbatim. Part II gives a similar 
description of the activities of 
thirteen specialized agencies of the 
United Nations. The book includes 
also a selected bibliography of forty 
pages and a “Who’s Who.” 

Those who wish to follow the 
growth of the constitutional law of 
the United Nations will find this 
volume indispensable. For persons 
engaged in research in this field, it 
will provide the most appropriate 
starting point. 

It might be regretted that an inter- 
val of a year exists between the final 
events covered in this volume and 
the date of its publication, but this 
is due mostly to the tremendous size 
of the undertaking. Those who need 
more recent information may use as 
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The Development of International Law 


a supplement to this volume the 
United Nations Bulletin, published 
also by the Department of Informa- 
tion of the United Nations. (Annual 
subscription, through Columbia Uni- 
versity Press, is $3.00.) 


InrerNATIONAL COURT OF 
JUSTICE, YEARBOOK, 1948-1949. 
By the Registrar of the Court. Ley- 
den: A. W. Sijthoff’s Publishing Co.; 
New York: Columbia University 
Press. 1949. $2.00. Pages 163. 

This annual publication of the 
International Court of Justice pro- 
vides detailed information about the 
composition and jurisdiction of the 
Court and about its activities. Be- 
sides a comprehensive bibliography 
and a summary of the Court’s judg- 
ment in the Corfu Channel case and 
of its advisory opinion on reparation 
for injuries suffered in the service 
of the United Nations, the volume 
contains an extremely useful digest 
of decisions on procedural questions 
which are not otherwise accessible. It 
reproduces also the texts of sixty- 
nine treaty 
jurisdiction on the Court. While 


provisions conferring 


there was a considerable increase in 
provisions empowering the Court to 
deal with disputes relating to inter- 
pretation of treaties, one may note 
with alarm that for a year no State 
has accepted the jurisdiction of the 
sourt under the optional clause in 
the Statute of the Court. Thirty-four 
declarations under that clause, made 
in previous years, are still in force; in 
particular, France ratified in March, 
1949, a declaration made in 1947. 


Ww ORLD ECONOMIC RE- 


PORT, 1948. By the United Nations 
Department Affairs. 
Lake Success: United Nations Pub- 
lications. 1949. II. C.3; New York: 
1949, 


of Economic 


Columbia University Press. 


$3.00. Pages 300. 

Among the various services ren 
dered by the United Nations to its 
Member States, a high priority has 
been given to the collection, analysis 
and publication of data relating to 
world economic conditions. Many 





122 American Bar Association Journal 


special studies by the Secretariat of 
the United Nations and by special- 
ized agencies, such as the Interna- 
tional Labor Organization and the 
Food and Agriculture Organization, 
are integrated annually into the 
World Economic Report. The cur- 
rent volume not only extends over 
fields not previously covered but 
also takes into account large areas 
of the world for which no data were 
hitherto available. Part I of the book 
deals with the general situation in 
respect of world production and 
supply of goods, with inflationary 
and deflationary developments in the 
main countries and regions of the 
world, and with recent developments 
in international trade and finance. 
Part II contains a detailed analysis 
of economic conditions, region by 
region, including special reports on 
the United States and Canada. Part 
III reviews several special problems, 
such as food production and distribu- 
tion, population trends, the man- 
power situation and availability of 
foreign funds for economic develop- 
ment. The last part deals with inter- 
national action in the economic field, 
i.e., with the methods and recom- 
mendations by which the United 
Nations and its specialized agencies 
try to influence and coordinate na- 
tional economic policies. A much 
larger role is played here by inter- 
national organizations than is real- 
ized by the laymen, and new duties 
are imposed on those organizations 
constantly; in particular, the func- 
tions of the United Nations in the 
economic field have been multiplied 
by the recent series of decisions on 
the aid to underdeveloped countries 
(“Point Four Program”) . The many 
tables contained in this volume may 
be supplemented by current data 
published in the “Monthly Bulletin 
of Statistics” ($5.00 annually) . 


D EMOGRAPHIC YEARBOOK. 


1948. By the Statistical Office of the 


United Nations in collaboration with 


the Department of Social Affairs. 
Lake Success: United Nations Pub- 
1949. XIII.1; New York: 
1949, 


lications. 
Columbia University Press. 


$7.00. Pages 596. 





It is quite surprising that no com- 
prehensive data have been available 
until now on one of the world’s 
most important resources—its popu- 
lation. Only general data on the 
size of the population of various 
countries have been published sys- 
tematically and the figures given by 
various experts often differ con- 
siderably. The long felt need for de- 
tailed compilation of all the relevant 
data has finally been satisfied by the 
Statistical Office of the United Na- 
tions Secretariat. Thirty-nine main 
tables are included in the Demo- 
graphic Yearbook dealing with total 
population; density of population; 
division of population by age, sex, 
marital status, literacy and economic 
activity; births; deaths; marriages; 
reproduction rates; life tables and 
migration. Not all tables cover all 
245 statistical areas of the world, but 
about half of them contain data for 
more than 50% of the world popu- 
lation. The Yearbook’s editors hope 
that future issues will extend the 
coverage of all tables to the remain- 
ing areas of the world and that some 
twenty subjects not covered at 
present—for instance, divorces and 
unemployment—will form the sub- 
ject of additional tables. 


Y EARBOOK ON HUMAN 
RIGHTS, 1946; YEARBOOK ON 
HUMAN RIGHTS, 1947. By the 
Human Rights Division of the 
United Nations Secretariat. Lake 
Success: United Nations Publica- 
tions. 1948. XIV. 1 and 1949. XIV.1; 
New York: Columbia University 
Press. 1948-1949. $5.00 and $6.00. 
Pages 450 and 581. 

These two yearbooks are cumula- 
tive rather than repetitive; the 1947 
volume embodies materials which 
were not available at the time ol 
publication of the first volume, as 
well as new texts enacted in 1947. 
For instance, the Federal Constitu- 
tion of Brazil was contained in the 
1946 volume, while the relevant pro- 
visions of twenty new state constitu- 
tions are reproduced in the 1947 
volume. Together, the two volumes 
embrace the constitutional pro- 
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visions on human rights of all the 
countries of the world and relevant 
legislative acts of many countries. 
With respect to countries in which 
the subject is not covered adequately 
by constitutional and legislative texts, 
the yearbooks contain statements of 
the law and usage prevailing there. 
In addition, short special studies on 
the status of the law of a few selected 
countries have been prepared by local 
e.g., United States law is 
discussed by Professor Cushman of 
Cornell University. The 1948 Year- 
book contains also provisions of 


experts; 


eighteen treaties touching upon hu 
man rights and a detailed history of 
the United Nations activities in the 
field of human rights. 


Reports OF INTERNA.- 
TIONAL ARBITRAL AWARDS. 
Volumes I and II. By the Registry 
of the International Court of Justice. 
United Nations Publs. 1948.V. 2 and 
1949.V.1. Leyden, Holland: A. W. 
Sijthoff’s Publishing Co.; New York: 
Columbia University Press. $6.00 
and $7.00. Pages 1369. 

Nothing is more 
than trying to find in the average 


discouraging 


law library decisions of international 
courts. Most of these decisions are 
available in only a few libraries in 
the world and the limited editions 
of practically all of them have been 
exhausted long ago. Only the deci- 
sions of the Permanent Court of 
International Justice have been made 
easily accessible by the four volumes 
of World Court Reports, edited by 
Judge Manley O. Hudson. A similar 
collection of the awards of the 


various tribunals chosen from the 


panel of the Permanent Court of 


Arbitration, prepared by Professor 


James Brown Scott, contains the 
awards up to 1928. Under the guid 
ance of Mr. Edward Hambro, the 
Registrar of the International Court 
of Justice, this gap in international 
documentation is being currently 
filled by a new series of international 
reports. The first two volumes of the 
collection contain thirty-four cases 
decided between 1920 and 1933. Only 
the original texts of the decisions 

French or English—are reproduced, 
without translation into the other 
working languages of the United 
Nations. Several cases involve dis- 
putes between the United States and 
other Ship- 
Landreau Claim 
against Peru, Standard Oil Com 
pany’s Claim against the Reparation 
Commission, 


nations (Norwegian 


owners’ Claims, 


Island of Palmas dis 
pute with the Netherlands, W. F. 
Smith Claim against Cuba, Shufeldt 


Claim against Guatemala, Salem 
Claim against Egypt, and the Kron- 
prins Gustav Adolf Claim by 


Sweden). In some of the other 
reported cases eminent Americans 
have acted as arbitrators, e.g., Elihu 
Root in the case of Religious 
Properties in Portugal, Walter D. 
Hines in cases relating to German 
River Vessels, President William H. 
Taft in the Tinoco Case, President 
Calvin Coolidge in the Tacna-Arica 
Question, and Chief Justice Charles 
Evans Hughes in the Guatemala 
Honduras Boundary Dispute. 


I wrer-AMERICAN JURIDICAL 
YEARBOOK, 1948. By the Depart- 
ment of International Law and Or- 


The Development of International Law 













































ganization of the Pan American 
Union. Washington: Pan American 
Union. 1949. $3.00. Pages 393. 

of American 
States is the most active regional 
agency of the United Nations, and 
the Pan American Union functions 


rhe Organization 


as its secretariat. This new publica- 
tion by the Union, under the editor- 
ship of its eminent legal adviser, Pro- 
fessor Charles G. Fenwick, presents 
a survey of inter-American legal de- 
velopments. The eight leading ar- 
ticles are printed in that one of the 
four official languages of the Or- 
ganization in which they were origin- 
ally written, without translation into 
the other official languages. Only 
three of these articles, all by Pro- 
fessor Fenwick, are in English; they 
deal with the recognition of de facto 
governments, the Bogota Conference 
and the voting procedures in Inter- 
American conferences. Other authors 
write about the Bogota treaty on 
pacific settlement of disputes, on the 
codification of international law in 
the Americas, on the American con- 
ventions concerning rights of women, 
etc. The volume contains also notes 
on official and unofficial inter-Ameri- 
can organizations and on various de 
cisions of the Council of the Organi- 
zation. Part III contains reports on 
relevant activities of the United Na- 
tions, e.g., with respect to human 
rights and the codification of inter- 
national law. Book 
maries of articles in American re- 
views, and a collection of treaties 
round out the current 


reviews, sum- 


issue. The 
volume is well-conceived and prop- 
erly balanced; it represents a valu- 
able contribution to the growing 
literature of international constitu- 
tional law. 


Orders for the following books reviewed in our January issue (pages 34-35) 
should be addressed to the Committee on Continuing Legal Education, American 
Law Institute, 133 South 36th Street, Philadelphia 4, Pennsylvania: 

Lifetime and Testamentary Estate Planning, by 


Harrison Tweed and William Parsons 


The Drafting of Partnership Agreements, by 


John E. Mulder and Marlin M. Volz 


Legal Problems in Tax Returns, by Thomas P. 


Glassmoyer and Sherwin T. McDowell 


Each of the volumes is $2.00. 
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HAROLD J. GALLAGHER 








® | am pleased to report that the 
plans, which are described on this 
page of the January issue of the 
Journat, for coérdinating the work 
of the American Bar Association 
with that of the state and local as- 
sociations, are proceeding in the 
most gratifying 
manner. The response of the state 
bar associations has been enthusi- 
astic. The almost universal approval 
and acceptance of the idea of coérdi- 
nating this work provides striking 
proof of the recognition of the press- 
ing and immediate need for such 
action. The appointment of state 
coérdination committees by the state 
bar associations and the state dele- 
gates has already been completed in 
many states, and, it is hoped, will 
be completed in practically all the 
states prior to the Mid-Winter Meet- 
ing of the House of Delegates on 
February 27. I am sincerely grateful 
for the excellent coéperation I have 


satisfactory and 


received in this effort. 

Of course, what has been done is 
only the beginning. The important 
work of achieving the actual coérdi- 
nation The 
Special Committee on Codrdination 
of our Association, of which Robert 
R. Milam of Jacksonville, Florida, 
is Chairman, is already actively at 
work coéperating with the state dele- 
gates and the state coérdination 
such 


remains to be done. 


committees to bring about 
results. 

A pamphlet is being prepared for 
the use of the state and local associa- 
tions that describes the work of each 
American Bar Association standing, 


special and section committee. This 
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pamphlet will also give other perti- 
nent information about the organiza- 
tion of our Association and its work. 
It is recognized that our Association 
engages in certain activities that 
finally focus on the national level, 
but they are of little lasting value 
unless they have their roots in our 
local communities. For us, that means 
every unit of the organized Bar, no 
matter how small. It is my hope that 
parallel committees will be created 
by each state association and, where 
practical, by local or regional associa- 
tions, on all subjects dealt with by 
the American Bar Association in 
which they are interested. I believe 
that arrangements should be made as 
soon as practicable to permit each 
member of such state and local com- 
mittees to become automatically an 
advisory and associate member of the 
corresponding committee of the 
American Bar Association. By such 
action a national recognition of the 
services rendered by the lawyers 
serving on state and local commit- 
tees will be given, and at the same 
time such persons will become inte- 
gral parts of the workings of our 
Association. 

Meeting of Presidents 

of State Bar Associations 

The presidents of a great many state 
bar associations and the major local 
associations have already accepted 
my invitation to attend the Confer- 
ence of Bar Presidents at the Edge- 
water Beach Hotel in Chicago on 
Saturday morning, February 25, 1950. 
It is expected that a substantial num- 
ber of immediate past presidents and 
presidents-elect or -designate of state 


and also 


associations, many bar 
association secretaries will also at- 
tend this meeting in response to my 
invitation. It would also be of value 
if the chairman of the public rela- 
tions committee of each state could 
attend. This meeting should be 
epoch-making. 

It is intended to perfect plans at 
the meeting to strengthen the ties 
between the American Bar Associa- 
tion and the state and local associ- 
ations and to perfect the coérdina- 
tion plan. The meeting also will 
consider the plan for the establish- 
ment of a permanent conference of 
Bar presidents to meet annually at 
the time of the Annual Meeting 
of the American Bar Association. 
Such meetings should provide an 
excellent forum for the origin and 
development of ideas as to future 
programs for annual meetings of the 
state and other associations. They 
will permit bar association leaders 
of all the states to become better 
acquainted not only with each other 
personally but also with the multi- 
tude of problems constantly facing 
the organized Bar throughout the 
nation. Such contact and intimate 
knowledge should prove of great 
benefit to all those participating and 
create greater interest and enthusi- 
asm in bar work generally. 

This movement for greater codper- 
ation among all lawyers in the interest 
of the profession and for the public 
good must gain momentum with 
each passing month. We must act 
with the greatest dispatch to 
strengthen the organization of the 
profession on a national, state and 
local level. Only by being strong and 
through the intelligent exercise of 
this strength shall we be able to dis 
charge the obligations that we, as a 
profession, owe to the public and 
ourselves. 


Important Bar Association Activities 

Include Legal Assistance, Americanism 
There is much to be done. We are 
capable of doing what needs to be 
done on a nationwide basis to pro- 
vide legal services to people of 
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moderate means through the exten- 
sion of the Lawyer Reference Plan 
of which I spoke in the January issue 
of the JOURNAL, and also to extend 
legal aid in every county in the na- 
tion as is now being done so effec- 
tively by the New Jersey State Bar 
Association. 

We must accomplish the objec- 
tives of the legal profession in the 
improvement of the administration 
of justice which were so succinctly 
and admirably set forth in the hand- 
book on the Administration of Jus- 
tice prepared during the last year 
by the Section of Judicial Adminis- 
tration. This handbook has been sent 
to all state and local associations for 
their information and assistance. It 
is believed that it will stimulate re- 
newed interest in the improvement 
of the administration of justice and 
in the accomplishment of the aims 
and objectives of the profession there- 
in set forth. 

We must, through our Committee 
on American Citizenship, and similar 
parallel committees throughout the 


nation, take up the cause of re- 
educating the people of the country 
in the principles of our representa- 
tive form of government in order to 
teach the obligations and duties of 
citizenship as well as its privileges, 
and to reawaken all our people to a 
realization that liberty may be lost 
by indifference and neglect, and that 
once lost, it can be regained only, if 
at all, by shedding blood and making 
the same sacrifices that the founders 
of our nation made two centuries 
ago. 


Campaign for Membership 
Is Important 


We can achieve the necessary ob- 
jectives of the Bar only by the united 
and determined effort of all lawyers. 
This means not merely by the effort 
of the present members of the Amer- 
ican Bar Association but, I hope, by 
the efforts of thousands of lawyers 
throughout the country not now 
members of our Association. Through 
the codrdination of our efforts we 
can, if we but have the will and exert 


Walter Chandler Elected 


State Delegate from Tennessee 


=" Owing to the tragic death of Al- 
bert Ewing, Jr., in an automobile 
accident on the fifteenth day of De- 
cember, 1949, a vacancy existed in 
the office of State Delegate for Ten- 
nessee. 

Provision for the filling of such 
a vacancy is made in Section 5 of 
Article VI of the Constitution. Pur- 
suant thereto, under the direction of 
the Chairman of the House of Dele 


gates, a time was set within which 
nominations might be submitted and 
a deadline set for the return of bal- 
lots by those entitled to vote under 
the Constitution. 


William C. 
the only remaining member of the 
Tennessee delegation in the House, 
nominated Miller Manier of Nash- 
ville, and President Gallagher nomi- 


Bowen of Nashville, 
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the effort, become so strong and vital 
a force that the objectives of the 
profession can be achieved quickly. 
I earnestly seek the aid and sup- 
port of every member of this Asso- 
ciation and of lawyers everywhere, 
whether or not members of the As- 
sociation, in bringing about this 
necessary strengthening of the organ- 
ized Bar. I ask the help of all our 
members to increase substantially 
during the year the membership of 
our Association. If each member will 
make it his business to obtain appli- 
cations for as many new members as 
he can, we shall be able to become 
stronger and ever stronger. The 
Membership Committee, of which 
Walter Bastian of Washington, D. C., 
is Chairman, with the aid of the 
Junior Bar Conference, is actively at 
work making plans for the increase 
of our membership. Let each and 
every one join in a great crusade of 
the legal profession to achieve the 
splendid objectives of the organized 
Bar. We count on you for help. 


nated Walter Chandler of Memphis. 
No other nominations were received. 
On January 11, the Board of Elec- 
tions canvassed the three ballots re- 
turned by those entitled to vote and 
declared Mr. Chandler duly elected 
to hold office until a successor to Mr. 
Ewing is nominated and elected for 
the balance of his term by petition 
and ballot as provided in Section 5, 
Article VI of the Constitution. 
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a A.D. 1950—-“‘Be of Good Courage!” 


Lawyer James Boswell reports that in conversation 
with him, Dr. Johnson said, ‘““Whereas, Sir, you know 
courage is reckoned the greatest of all virtues; because 
unless a man has that virtue, he has no security for 
preserving any other.” As we face the second half of 
what has been one of the most awesome centuries in 
history, it is well that we give some thought to this 
greatest of all virtues. 

Winston Churchill has been selected by America’s 
Time magazine for the unique distinction of the Man 
of the Half Century. In his monumental work on World 
War II, Churchill chooses the following as the moral 
of his work: 

In War: Resolution 

In Defeat: Defiance 

In Victory: Magnanimity 

In Peace: Good Will. 
In each of these, war or peace, defeat or victory, he coun- 
sels an attitude that demands in the last analysis that 
type of dogged courage which the lion, embodiment of 
natural fearlessness, has so long symbolized for the 
British. 

We may well ask in this century of supersonic speeds 
and unearthly destructive weapons, how can we escape 
fear? How shall we face the fearsome future of this 
century? 

Fear is one of our natural instincts. It is as natural as 
the law of self-preservation. It is born in us. We need it 
and we should be lost without it. But when fear degener- 
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ates into chronic anxiety, we become paralyzed mentally 
and become preoccupied with security. We lose our Ca- 
pacity for strong and vigorous action. We lose our capa- 
bility for leadership. We become sheep. 

The antidote for fear and anxiety is manly courage, 
always regarded as the finest of the knightly attributes. 
To build courage into our lives, private or national, we 
must study ourselves. We must accept the fact—it is a 
fact—that fear is natural, inborn and universal. We must 
learn to recognize the symptoms of fear in ourselves. We 
must learn in a century of wild imaginings to control 
our own fertile imaginations. Control of our imagina- 
tion is one of the best cures for anxiety and a sure source 
of courage. We must never forget that courage is a vir 
tue never attained once and for all, but one that must be 
proved again, again and again. 

Lastly, as President Dodds of Princeton has observed, 
we must realize that the ultimate fountain of courage is 
not to be found in applied psychology alone. He says: “It 
is to be discovered rather in one’s inner resources, culmi- 
nating in a belief in the spiritual ordering of the uni- 
verse and an unshaken confidence in the final good no 
matter how strong the immediate evil.” Such a belief is 
an act of faith, faith in something more than man him- 
self, something more than man’s science, something more 
powerful than evil or fear. It is faith in the fundamental 
decency of man and the ultimate triumph of the right. 
In brief, it is a faith in Divine Providence. 

As we enter 1950, let us resolve to do the right as God 
gives us to see the right. Let us, like Lincoln, “have faith 
that right makes might; and in that faith let us to the 
end, dare to do our duty as we understand it.” Let us 
pray, not for security, but for faith in ourselves, faith in 
America, faith in our destiny and faith in our God. The 
roots of such faith are deeply embedded in not only our 
sense of legal justice, but also of divine justice and in our 
religion. One of those roots is the Old Testament, which 
inspires us with these words as we enter the unknown 
future of the second half of this twentieth century: 


Be of good courage, and let us play the men for our 
people, and for the cities of our God. 


= Prelegal College Requirements 


At the time our Association was organized in 1878, 
there was an awakening interest on the part of the Bat 
in legal education. Study of the subject and efforts to 
improve the quality of legal education were among the 
earliest activities of bar associations as they sprang up 
over the country. It was not until 1921, however, that 
the activities of our Association along these lines cul- 
minated in the adoption of general standards for the 
approval of law schools. In that year the American 
Bar Association became a leader in this field, and 
through its adopted standards and the application of 
these standards to the law schools over the country, 
established a touchstone for the evaluation of the 
institutions which were training students to become 
lawyers. 
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Editorials 








ay Standard | (a) provided that a law school to be ap- 
ad proved by the American Bar Association “shall require ADVISORY BOARD of the Journal 
_ as a condition to admission at least twe years of study Howard L. Barkdull Cleveland, Ohio 
in a college”. At the time the standard was adopted, no Joseph F. Berry Hartford, Connecticut 
ase state in the Union required two years of college study —— E. Blashfield Ann Arbor, Michigan _ 
-. for admission to the Bar, and less than one-fourth of Clarence M. Botts Albuquerque, New Mexico 
we sin hecte aalianiaiia ich titceshciace aan iain cia oiled ia Charles H. Burton Washington, D. C. 
ies the law schools laid down that condition for enrollment. Fredasic 8. Coudert New York, New York 
In the twenty-eight years that have intervened, forty Charles P. Curtis Boston, Massachusetts 
“ four states and the District of Columbia have raised Joseph J. Daniels Indianapolis, Indiana 
. . their standards to require two years of college work for ey : Davis Lincoln, Nebraska 
we admission to the Bar, and of 169 law schools 163 now re eane C. Davis Montpelier, Vermont 
rina- Wm. Tucker Dean, Jr. New York, New York 
' quire two years of college work for enrollment. Sam T. Dell, Jr Galesadiie. Platide 
urce fa é a. . oa ’ 
vir . There was bitter opposition when the standards of A. W. Dobyns Little Rock, Arkansas 
2 this Association were adopted in 1921. The Association Forrest C. Donnell St. Louis, Missouri 
st be ro 
then felt, however, that college study provided students Charles E. Dunbar, Jr. | New Orleans, Louisiana 
with more maturity and greater cultural background Charles R. Fellows Tulsa, Oklahoma 
ved, ey. ee tete) 8 ; htt ti Sd Henry S. Fraser Syracuse, New York 
; this in turn giving them greater understanding of thei: Charlotte E. Gaver Chicago, IIinois 
e is ° d ¥“ ’ 
i. law school study, and ultimately producing bette: Thomas B. Gay Richmond, Virginia 
1 . qualified lawyers. The general adoption of the two-year Farnham P. Griffiths San Francisco, California 
Liml- ° ° i H H 
college standard indicates general acceptance at the Erwin N. Griswold Cambridge, Massachusetts 
— resent time of the view of the Association then held Albert J. Harno Urbana, Iilinois 
d no P 0 miwes , ne . pe ; Frank C. Haymond Charleston, West Virginia 
ef is The Section of Legal Education and Admissions to Joseph W. Henderson _ Philadelphia, Pennsylvania 
ai the Bar at its meeting in September, 1949, adopted a Frank E. Holman Seattle, Washington 
ae recommendation that effective with the fall enrollment Francis H. Inge Mobile, Alabama 
in 1952 the requirement for admission to an approved William J. Jameson Billings, Montana 
ental GL AET Y y DHIRRY € ieinay nn etl William T. Joyner Raleigh, North Carolina 
ight. aw school be increased from two to three years of ac- Jacob M. Lashly St. Louis, Missouri 
ceptable college work, making an exception so as to Bolitha J. Laws Washington, D. C. 
God require but two years where the law school itself re- Dorothy McCullough Lee Portland, Oregon 
ad . . . . . 
faith quires four years of full time work. ery ag aie ar oe 
At the present time 55 per cent of the approved law te hey = Wiemta Tom, lees 
o the ; - Harold R. McKinnon San Francisco, California 
ies schools already have this requirement for admission George M. Morris Washington, D. C. 
th in to law school, and seven of the fifty-four unapproved Ben W. Palmer Minneapolis, Minnesota 
~ schools have the equivalent of the three-year college Orie L. Phillips Denver, Colorado 
The area . ) i 
requirement for admission. Six states already require Arthur G. Powell Atlanta, Georgia ’ 
y oul are , “tsi Carl B. Rix Milwaukee, Wisconsin 
three years of prelaw college work for admission to the , : 
n oul , ; . oh Clement F. Robinson Portland, Maine 
which Bar. Of the first year students entering approved law Pearce C. Rodey Albuquerque, New Mexico 
ation schools this fall, 70 per cent have had three years of George Rossman Salem, Oregon 
college study. Thus the climate in which the proposal Paul Sayre lowa City, lowa 
, of the Section is made is much more favorable to its Nat Schmulowitz San Francisco, California 
—— ; : : . . 91 w tse James C. Sheppard Los Angeles, California 
adoption than was the case in 1921 when the two-year - 
, Sylvester C. Smith, Jr. Newark, New Jersey 
college requirement was adopted. W. Eugene Stanley Wichita, Kansas 
There is a notable difference between 1921 and the Robert S. Stevens Ithaca, New York 
an present time. Since then it has become apparent that William E. Stevenson Oberlin, Ohio 
1878, the Bar is overcrowded and that many of the evils, Phil Stone Oxford, Mississippi 
e Bal ; . : ; aye at Wesley A. Sturges New Haven, Connecticut 
including unethical practices, toward the elimination any (Peter Seattle, Washington 
eg " of which this Association bends its efforts, are the re- John E. Tarrant Louisville, Kentucky 
ig the sult of overcrowding. Many remedies have been sug- Robert B. Tunstall Norfolk, Virginia 
=P gested to correct this overcrowding, but most of these Waldemar Q. Van Cott Salt Lake City, Utah 
, that would work hardship on the individual student since Earl Warren Sacramento, California 
s cul- h ld be i iad teen, Maiden Sains ties Robert N. Wilkin Cleveland, Ohio 
ihe AEP REE 108: NGAGE) MEARE SAERE SAAR, AS Sane Roy E. Willy Sioux Falls, South Dakota 
; school study has begun. This academic year there are Charles H. Woods Tucson, Arizona 
ger over 57,000 students in law schools, or 30 per cent more Loyd Wright Los Angeles, California 
ser than the entire membership of the American Bar Louis E. Wyman Manchester, N. H. 
on oO Association, and according to figures furnished by Members of the Advisory Board are consulted from time to time by 
antry ; 4 3 ’ the Board of Editors as to policies and problems of the Journal. 
he Martindale-Hubbell this number is more than one- They obtain, or suggest, and will at times prepare, desirable material 
f the third of the total number of lawyers in active practice for publication, particularly from their respective regions. Except for 
>come . . . the monthly editorial contributed and signed by a member of the 
‘ in the country in 1948. Advisory Boord, none of its members is responsible, individually or 
The law is a learned profession. It is consonant with qptetietin, Sa, the contain ot i, Srevent, 
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that view that this Association should constantly seek 
improvement in the standards of education for lawyers. 

When the Section’s recommendation is presented 
to the House of Delegates it will be for that body to 
determine whether the American Bar Association is now 
to move forward in its leadership in this field through 
the adoption of a higher standard of prelegal study, 
or whether we are to remain satisfied with the stand- 
ard of twenty-eight years ago. 





From a Member of Our 


Editorial. ovisory BoaRD | 





a Is the Journal Serving Us Best? 


Interested readers of the JouRNAL have found occasion 
to remark substantially as follows: 

“It seems to me that the JouRNAL devotes entirely too 
much attention to international affairs and international 
law generally, and to such things as administrative law 
and legal philosophy, particularly to philosophizing 
about the United States Supreme Court and its justices. 
It appears to me that entirely too much space is devoted 
to the British Bar and courts. It is doing a creditable job 
of covering various bar activities, keeping the profession 
informed as to new books of interest to lawyers, review- 
ing recent Supreme Court decisions (without attempting 
to philosophize on them) , and it appears to me that the 
JourNaAL would have greater appeal to the rank and file 
of lawyers if more attention were devoted to matters of 
value in the everyday work of the practicing lawyer.” 

Though members of the Advisory Board are not neces- 
sarily in the “policy-making bracket”, the late William 
L. Ransom, under whose editorship the Advisory Board 
was established, quite often consulted members of the 
Board concerning the type of material that should be 
given precedence for inclusion in the JOURNAL. We have 
no notice of any change in that policy under the editor- 
ship of Tappan Gregory, which began in November, 
1948. It has been the intention of the Editors to make 
the JouRNAL more than a mere trade magazine or tech- 
nical organ. It tends to avoid competition with the 
various law reviews and state bar journals. 

It is thought by many that this country must be looked 
to for leadership in the world, particularly insofar as it 
sets a pattern for government by the people, safeguard- 
ing the freedoms and liberties of the individual and set- 
ting a pattern for a better administration of justice. It is 
the belief of many that the JouRNAL should encourage 
and disseminate such information on learning and de- 
velopments in public affairs and such other matters con- 
cerning our Government and democracy as will do jus- 
tice to a profession on which the people must rely for 
leadership in government and public affairs. It is be- 
lieved that only an informed Bar can furnish proper 
leadership. 

With many thoughtful people believing that a “world 
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federation” or some other sort of world coGperation is 
necessary for the preservation of world peace, it is only 
natural that international affairs receive some promi- 
nence. It is the thought of some of the Board that there 
is little opportunity for the ordinary practitioner to 
obtain dependable information and benefit from the 
thoughts and ideas of men who have given problems of 
international affairs extensive study except through the 
JOURNAL. 

Coupled with increased attention given to interna- 
tional affairs is a strong conviction on the part of many 
that developments in our Government over the last sev- 
eral years have shown a strong drift away from the dem- 
ocratic principles and constitutional form of government 
envisioned by its founders. 

Concerning the philosophizing about the Supreme 
Court and its decisions, many are concerned that the Su- 
preme Court has too often appeared to be a mere hand- 
maiden for furthering the ideas and projects of the 
present Administration, torturing the meaning of por- 
tions of the Constitution by forcing them to serve pur- 
poses for which they were never designed, and that the 
Court does not maintain the independence of thought 
that has always been believed necessary to its proper 
function. The philosophizing is an attempt to analyze 
whether or not those fears are justified, and to stimulate 
thought on the part of individuals concerning whether 
those concepts of the position of the Court are wrong 
or the Court is wrong in its present propensities. 

Because our own jurisprudence had its foundation in 
the common law of England, familiarity with the British 
Bar and courts is deemed worth while for comparison. 





There is a school of thought among our members that 
holds that, in spite of tremendously increased complexity 
in the English law because of recent circumstances and 
developments, the British have been more aggressive 
than we have in developing reform and progress in the 
administration of justice, and in clinging closely to those 
safeguards that tend toward true independence of the 
judiciary; that we may well consider their progress in 
improving our own. 

The Editors of the JouRNAL seem quite conscious of 
their duty in the technical fields, as shown by their regu- 
lar publication of tax notes and coverage of other fields 
of technical value to lawyers, both in recurring Section 
reports and in featured articles. In view of the valuable 
work done by the various law reviews, state bar journals 
and publications of the several Sections of the American 
Bar Association, it is seriously doubted whether efforts 
to bring to our attention information on problems of 
vital concern to our profession and its future should be 
abandoned or even drastically curtailed. Our faith is 
that the Editors of the JourNAL will continue to search 
for that equilibrium between the conflicting needs that 
will best serve the progress of our profession and the de- 
sires of the readers. 


EpwWIN LUECKE 







Wichita Falls, Texas 
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CONSTITUTIONAL LAW 


Admission by State Courts of Evidence 
illegally Seized by State Officers Is 
Not Prohibited by the Fourteenth 
Amendment 
® Wolf v. Colorado, 338 U. S. —, 
93 L. ed. Adv. Ops. 1356, 69 S. Ct. 
1359, 17 U. S. Law Week 4638. (Nos. 
17 and 18, decided June 27, 1949.) 
In these cases, the Court held that 
conviction by a state court for a state 
offense did not deny the due process 
of law required by the Fourteenth 
Amendment solely because evidence 
admitted at the trial was obtained 
under circumstances that would have 
made it inadmissible in a federal 
court because there deemed an in- 
fraction of the Fourth Amendment. 
The opinion of the Court was writ- 
ten by Mr. Justice FRANKFURTER. He 
declares that the Fourteenth Amend- 
ment is not “shorthand for the first 
eight amendments of the Constitu- 
tion”. The Fourteenth Amendment 
“exacts from the States for the low- 
liest and the most outcast all that is 
‘implicit in the concept of ordered 
liberty’ ”’, he says. Were a state affirm- 
atively to sanction arbitrary intru- 
sion by the police, it would run 
counter to the Fourteenth Amend- 
ment, he says, but the ways of enforc- 
ing the right against arbitrary intru- 
sion raise questions of a different 
sort. He reviews the rule as to ad- 
missibility of illegally obtained evi- 
dence in the various states, and con- 
cludes that most of them admit the 
evidence. ‘We cannot brush aside the 
experience of States which deem the 
incidence of such conduct by the 
police too slight to call for a deterrent 
remedy not by way of disciplinary 
measures but by overriding the rele- 





Reviews in this issue by Rowland L. Young. 


Review of Recent Supreme Court Decisions 


vant rules of evidence,” he concludes. 
He adds that if Congress were to au- 
thorize admission of such evidence 
in the federal courts, a different ques- 
tion would be presented. 

Mr. Justice BLACK wrote a concur- 
ring opinion, in which he says that 
he would be in favor of reversal if 
he thought the Fourth Amendment 
not only prohibited unreasonable 
search and seizure, but also barred 
the use of evidence so obtained. How- 
ever, he continues, the federal exclu- 
sionary rule is not a command of the 
Fourth Amendment, but a judicially 
created rule of evidence that Con- 
gress could negate. He declares that 
he believes that the Fourteenth 
Amendment was intended to make 
the Fourth Amendment in its en- 
tirety applicable to the states. 

Mr. Justice RUTLEDGE, joined by 
Mr. Justice Murpny, dissented, say- 
ing that he rejects the conclusion 
that the mandate of the Fourteenth 
Amendment, though binding upon 
the states, does not carry with it the 
one sanction—exclusion of evidence 
taken in violation of its terms—that 
makes it effective. He also rejects any 
suggestion that Congress could enact 
valid legislation permitting admis- 
sion of illegally obtained evidence 
in the federal courts. 

Mr. Justice Murphy also wrote a 
dissenting opinion in which Mr. Jus- 
tice RUTLEDGE joined. He says that 
if evidence obtained by unreasonable 
search and seizure is admitted, there 
is no sanction at all against such 
search and seizure. A district attorney 
cannot be expected to prosecute him- 
self or his associates for a well-mean- 
ing violation, he declares, and a suit 
in trespass for damages against the 
offending police officer is ineffective. 

Mr. Justice DoucLas wrote a brief 















































dissenting opinion expressing agree- 
ment with Mr. Justice Back that 
the Fourth Amendment is applicable 
to the states, and with Mr. Justice 
Murpny that the evidence obtained 
by unreasonable search and seizure 
must be excluded if the Fourth 
Amendment prohibition is to be 
effective. 

The cases were argued by Philip 
Hornbein for Wolf, and by James S. 
Henderson for the State of Colorado. 


CONTRACTS 


Agreement Limiting Choice of Venue 
for Filing Suits Under the Federal 
Employers Liability Act Is Void 

® Boyd v. Grand Trunk Western 
Railroad, 339 U. S. ——, 94 L. Ed. 
Adv. Ops. 27, 70 S. Ct. 26, 18 U. S. 
Law Week 4014. (No. 17, decided 
November 7, 1949.) 

Boyd was injured in the course of 
his duties as an employee of the 
Grand Trunk Western Railroad. The 
company twice advanced him fifty 
dollars during the following month, 
and each time he signed an agree- 
ment to the effect that he would 
bring suit only in the county or dis- 
trict where he resided at the time of 
his injury or in the county or district 
in which the injury occurred, both of 
which were in Michigan. Later he 
brought suit under the Federal Em- 
ployers Liability Act in Illinois. A 
Michigan court refused to enjoin the 
suit in Illinois on the ground that 
the contract restricting venue was 
void. The Michigan Supreme Court 
reversed. 

On certiorari, the Supreme Court 
reversed in a per curiam opinion, 
which notes that it is not disputed 
that defendant is liable to suit in 
Illinois, and that the Illinois court 
is therefore an eligible forum under 
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Section 6 of the Act. The contract 
restricting venue is thus void under 
Section 5 of the Act, which reads, 
“Any contract, rule, regulation, or 
device whatsoever, the purpose or in- 
tent of which shall be to enable any 
common carrier to exempt itself from 
any liability created by the Act, shall 
to that extent be void... .” it says. 
“It would thwart the express purpose 
of the Federal Employers Liability 
Act to sanction defeat of [the right 
to select a forum] by the device at 
bar,” the opinion concludes. 

Mr. Justice FRANKFURTER and Mr. 
Justice JACKson concurred in the re- 
sult but upon the grounds stated by 
Chief Judge Hand in Krenger v. 
Pennsylvania Railroad, 174 F. (2d) 
556, 560 (CA2d 1949). 

Mr. Justice DouGLas and Mr. Jus- 
tice MINTON took no part in the con- 
sideration or decision of the case. 

The case was argued by Melvin L. 
Griffith for Boyd, and by George F. 
Gronewold and H. Victor Spike for 
the railroad. 


EMINENT DOMAIN 


Loss of Going Concern Value Repre- 
sented by Trade Routes Held To Be 
Compensable in Temporary Condem- 
nation of Laundry Plant 

® Kimball Laundry Company v. 
United States, 338 U. S. ——, 93 L. 
Ed. Adv. Ops. 1420, 69 S. Ct. 1434, 
17 U. S. Law Week 4632. (No. 63, 
decided June 27, 1949.) 

In 1942, the United States con- 
demned the plant of the Kimball 
Laundry Company, a Nebraska cor- 
poration, for use by the Army for a 
term expiring June 30, 1943, to be 
renewed from year to year at the 
election of the Secretary of War. The 
property was returned to the com- 
pany on March 23, 1946. A jury deter- 
mined that the value of the use of 
the premises per annum was $70,000 
—$252,000 for the whole term—plus 
$45,776.03 for damage to the plant 
beyond ordinary wear and tear. The 
Court of Appeals for the Eighth Cir- 
cuit affirmed when the laundry ap- 
pealed alleging that it had been 
denied just compensation in that no 
allowance was made for the diminu- 
tion in value of its business due to 
the destruction of its trade routes. 
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Mr. Justice FRANKFURTER wrote the 
opinion of the Court reversing and 
remanding. After a discussion of the 
problem of the valuation in eminent 
domain proceedings, especially where 
an intangible such as good will built 
up by the owner of condemned prop- 
erty is involved, as in this case, he 
concludes that the Government pre- 
émpted the laundry’s trade routes 
for the period of its occupancy, and 
that it is required by the Fifth 
Amendment to pay “whatever value 
their temporary use may have had”. 
The cause is remanded to the Dis- 
trict Court to determine the value of 
the trade routes. 

Mr. Justice RUTLEDGE wrote a con- 
curring opinion in which he says 
that, while he agrees that intangible 
are compensable in condemnation 
proceedings, he would not “subscribe 
to a formulation of theoretical rules 
defining their nature or prescribing 
their measurement”, and he concurs 
in the opinion since he understands 
it “to do no more than indicate 
possible approaches.” 

Mr. Justice DouGLas, joined by the 
CuteF Justice, Mr. Justice BLAcK 
and Mr. Justice REED, wrote a dis- 
senting opinion. The Government 
had no use for the trade routes, he 
says, and it was heretofore settled that 
the owner could not receive compen- 
sation under the Fifth Amendment 
for the destruction of a business that 
resulted from the taking of physical 
property. Had the Government taken 
the laundry permanently, he observes, 
there would have been no compen- 
sation for the loss of the truck routes, 
and he sees no reason, he says, why 
an award should be made when the 
taking is temporary. 

The case was argued by William 
J. Hotz for the Laundry, and by 
George T. Washington for the United 
States. 


LABOR LAW 


Fair Labor Standards Act Exemption 
for Persons Employed in Agriculture 
Does Not Apply to Employees of 
Mutual Nonprofit Irrigation Company 
" Farmers Reservoir & Irrigation 
Company v. McComb, McComb v. 
Farmers Reservoir & Irrigation Com- 
pany, 338 U. S. ——, 93 L. ed. Adv. 


Ops. 1263, 69 S. Ct. 1274, 17 U. S. 
Law Week 4689. (Nos. 128 and 196, 
decided June 27, 1949.) 

The Farmers Reservoir & Irriga- 
tion Company is a mutual corpora- 
tion organized by a group of farmers 
in Colorado. Its sole activity is the 
collection, storage and distribution 
of water for irrigation purposes; it 
does not sell water; it distributes 
water only to its stockholders; its 
income is derived largely from assess 
ments levied upon the stockholders; 
and there are no profits and no 
dividends. McComb, the Administra- 
tor of the Wages and Hours Division 
of the Department of Labor, sought 
an injunction to force the company 
to comply with the record-keeping 
and wages-and-hours provisions of 
the Fair Labor Standards Act, 52 
Stat. 1060, 29 U.S.C. §§ 201-219. The 
District Court held that the company 
was engaged in commerce, but that 
its employees were exempt unde 
Section 13 (a) (6) of the Act as per- 
sons employed in agriculture. The 
Court of Appeals for the Tenth Cir- 
cuit reversed. 

The Cuter Justice delivered the 
opinion of the Supreme Court, which 
modified and affirmed the judgment 
of the Court of Appeals. He notes 
that the Court of Appeals was correct 
in holding that the company’s em- 
ployees are engaged in an occupation 
“necessary to the production” of 
agricultural commodities, but that 
to say “that the work is necessary to 
agricultural production does not re- 
quire us to say that it is agricultural 
production,” he declares. The ques- 
tion is whether the employees’ work 
is carried on as part of the agricul- 
tural function or is separately organ- 
ized, he continues. Quoting the lan- 
guage of the Act, he says that the 
company’s employees are not engaged 
in cultivating and tilling the soil, and 
that the normal meaning of the word 
“production” applied to agricultural 
commodities would not include irri- 


gation. The legislative history of the 
Act, he says, indicates that the Con 
gress did not intend to extend the 
exemption for agricultural employees 
to workers such as these. The modi- 
fication of the judgment below con- 
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sisted of directing the inclusion of 
a clerical employee who had been 
excluded below as covered by the ad- 
ministrative exemption, an exemp- 
tion conceded in the Supreme Court 
to be inapplicable. 

Mr. Justice FRANKFURTER wrote a 
concurring opinion in which he says, 
“A specific situation, like that pres- 
ent in this case, presents a problem 
for construction which may with 
nearly equal reason be resolved one 
way rather than another. Except 
when a conflict between Courts of 
Appeals requires settlement by this 
Court, it does not seem to me very 
profitable to bring the individual 
cases here for adjudication. . . . I ac- 
quiesce in the judgment.” 

Mr. Justice JACKSON wrote a dis- 
senting opinion in which he declares 
that “To deliver water on arid lands 
is so inseparable from agriculture 
thereon that it is to produce goods, 
that is, agricultural crops, for com- 
merce.” The Congressional purpose 
was not to make the agricultural 
exemption less comprehensive than 
“normal” agricultural operations, he 
says, but to make certain that nothing 
connected with farming remained 
subject to the Act. If the employees 
are engaged in producing agricul- 
tural crops for commerce as the 
Court holds, he says, he does not see 
why they are not engaged in agri- 
culture. 

The cases were argued by John P. 
Akolt and Frank N. Bancroft for the 
company, and by Jeter S. Ray for 
McComb. 


LABOR LAW 


Discrimination by Union Against Ne- 
groes Can Be Enjoined by Federal 
District Court 


® Graham v. Brotherhood of Loco- 
motive Firemen and Enginemen, 339 
3 ee , 94 L. ed. Adv. Ops. 1, 
70 S. Ct. 14, 18 U. S. Law Week 
1009. (No. 16, decided November 7, 
1949.) 

Graham and twenty other Negro 
firemen brought suit in the District 
Court for the District of Columbia 
against the Brotherhood of Locomo- 
tive Firemen and Enginemen seek- 





ing an injunction to prohibit the 
Brotherhood from _ discriminating 
against them because of their race 
in negotiating collective bargaining 
agreements with the railroads by 
whom they were employed. The Dis- 
trict Court granted the injunction, 
and the Court of Appeals reversed 
on the ground that venue was im- 
properly laid in the 
Columbia. 


District of 


On certiorari, the Supreme Court 
reversed and remanded in an opin- 
ion of Mr. Justice JAcKson. Dismis- 
sing a contention that the Brother- 
hood was not properly served in the 
District, with the remark that the 
District Court had found adequate 
service and that the Court of Ap- 
peals had impliedly approved this 
decision on a matter of fact, he 
turns to the question of the jurisdic- 
tion of the District of Columbia 
court. Citing the language of the 
District venue statute, which per- 
mits an action to be maintained if 
the defendant shall be ‘an inhab- 
itant of, or found within, the Dis- 
trict” (D. C. Code §11-308), he says 
that there is no previous decision of 
the Supreme Court that denies the 
power of Congress to invest the Dis- 
trict of Columbia courts with juris- 
diction to hear and decide such 
cases as that presented here where 
the defendant, though not an in- 
habitant, is “found” within the 
District. ““We hold that a party as- 
serting a right under the Constitu- 
tion or federal may invoke 
either the general venue statutes or 
the special District of Columbia stat- 
utes and that the courts of this Dis- 
trict may exercise their authority in 


laws 


cases committed to them by either”, 
he says. As for the argument that 
under the Norris-La Guardia Act, 
the District Court was without juris- 
diction to grant an injunction, he 
cites Virginian Railroad v. System 
Federation No. 40, 300 U. S. 515, 
as holding otherwise. He rejects a 
factual distinction between Virgin- 
ian and the instant case advanced 
by the Brotherhood. It is settled, 
he says, that “the Railway Labor 
Act imposes upon the Brotherhood 
the duty to represent all members 
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of the craft without discrimination 
and invests a racial minority of the 
craft with the right to enforce that 
duty. . . . [If] there remains any 
illusion that under the Norris-La 
Guardia Act the federal courts are 
powerless to enforce these rights, 
we dispel it now”, he declares. 
Mr. Justice Doucias and Mr. Jus- 
tice Minton took no part in the 
consideration of decision of the case. 
The case was argued by Joseph L. 
Rauh, Jr., for Graham, and by Mil- 
ton Kramer for the Brotherhood. 


PATENTS 
Findings of Lower Courts That Patent 
Was Valid and Infringed Affirmed 
® Faulkner v. Gibbs, 339 U. S. F 
94 L. ed. Adv. Ops. 30, 70 S. Ct. 25, 
18 U. S. Law Week 4015. (No. 19, 
decided November 7, 1949.) 

Upon suit for infringement of a 
patent, the District Court found the 
patent valid and infringed. The 
Court of Appeals for the Ninth Cir- 
cuit affirmed. The Supreme Court 
affirmed in a per curiam opinion, 
saying that it had granted certiorari 
because of an alleged conflict with 
Halliburton Oil Well Cementing 
Company v. Walker, 329 U. S. 1 
(1946). “We there held the patent 
invalid because its language was too 
broad at the precise point of novelty. 
In the instant case, the patent has 
been sustained because of the fact of 
combination rather than the novelty 
particular element,” the 
opinion continues, and adds that 
the Court is not persuaded that the 
findings are erroneous. 

Mr. Justice Brack was of the 
opinion that the language of the 
claims was too broad at the precise 
point where there was novelty, if 





of any 


there was any novelty. 

Mr. Justice DouGLas took no part 
in the consideration or decision of 
the case. 

The case was argued by Robert 
W. Fulwider and James P. Burns 
for Faulkner, and by Herbert A. 
Huebnor for Gibbs. 


SEARCHES AND SEIZURES 


Search of Automobile by Federal 
Officer Held Reasonable When Driver 
Was Known To Have Engaged in 
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Illegal Liquor Traffic in the Past and 
Was Driving from a Source of Liquor 
Supply Toward an Illegal Market 
= Brinegar v. United States, 338 
i.&. , 93 L. ed. Adv. Ops. 1375, 
69 S. Ct. 1302, 17 U. S. Law Week 
4620. (No. 12, decided June 27, 
1949.) 


Brinegar was convicted of import- 
ing intoxicating liquor into Okla- 
homa from Missouri in violation of 
a federal statute that prohibits such 
importation contrary to the laws of 
any state. His conviction rested in 
part upon evidence taken from his 
automobile, allegedly through an 
unlawful search and seizure. The 
Court of Appeals for the Tenth Cir- 
cuit affirmed conviction. 





Mr. Justice RuTLepce delivered 
the opinion of the Court affirming. 
He notes that the crucial question 
is whether there was probable cause 
for the search of Brinegar’s vehicle, 
citing Carroll v. United States, 267 
U. S. 122, where the Court held, on 
similar facts, that, under the Fourth 
Amendment, a valid search can be 
made without a warrant of a vehicle 
on the public highway, but only if 
probable cause for such a search 
exists. After comparing the facts of 
the Carroll case with those in the 
instant case, he declares that “the 
proof in this case furnishes support 
quite as strong as that made in the 
Carroll case, indeed stronger in some 
respects”. He then turns to the con- 
tention that this case can be dis- 
tinguished from the Carroll decision 
on the ground that the probable 
cause for the search of Brinegar’s 
vehicle was the hearsay knowledge 
of the arresting officer that Brinegar 
had been engaged in illicit liquor 
running in the past. He notes that 
there is a difference between what 
is required to prove guilt in a 
criminal trial and what constitutes 
probable cause for search. 

Mr. Justice BURTON wrote a con- 
curring opinion in which he says 
that Brinegar’s answer, “Not so 
much,” to the question, “How much 
liquor have you got in the car?” 
put by the arresting officer when he 
halted Brinegar’s automobile, sup- 
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plied sufficient probable cause for 






132 Americon Bar Association Journal 


a search of the vehicle, regardless of 
previous knowledge on the part of 
the officer. 

Mr. Justice JACKSON wrote a dis- 
senting opinion in which Mr. Justice 
FRANKFURTER and Mr. Justice Mur- 
pHy joined. He declares that the 
protections of the Fourth Amend- 
ment “belong in the catalog of in- 
dispensable freedoms”, and that the 
citizen has little protection against 
illegal search by police except as a 
result of exclusion in courts of evi- 
dence obtained by such searches. 
He says that he dissents because he 
regards the decision as an extension 
of the Carroll case, noting that the 
search in the Carroll case had con- 
gressional authority, whereas no such 
authority exists here. There was no 
offer to sell liquor by the accused 
to the police officers in this case as 
there was in the Carroll case, he 
points out, and in the latter such an 
offer was in itself illegal. He thus 
agrees with statements by the courts 
below that there was no probable 
cause prior to the defendant’s ad- 
missions on questioning. He says 
that at the point of the questioning, 
under the circumstances of this case, 
the officers were in the position of 
persons who had entered a home and 
the search could not be saved by 
what later turned up. 


The case was argued by Irvine E. 
Ungerman for Brinegar, and by 
Stanley M. Silverberg for the United 
States. 


UNITED STATES 


Actions of Government Officer, Act- 
ing as Agent of Sovereign, Cannot 
Be Enjoined Without Consent of 
Sovereign 

® Larson v. Domestic & Foreign 
Corporation, 338 U. S. , 98 L. 
ed. Adv. Ops. 1392, 69 S. Ct. 1457, 
17 U. S. Law Week 4667. (No. 31, 
decided June 27, 1949.) 

The Domestic and Foreign Cor- 
poration brought suit against the 
head of the War Assets Administra- 
tion, alleging that it had purchased 
certain surplus coal from the Ad- 
ministration and that the Adminis- 
tration had refused to deliver the 
coal. The corporation sought an in- 





junction to prevent the Administra- 
tor from selling or delivering the 
coal to others and a declaration that 
the sale of the coal to the corporation 
was valid. The District Court granted 
the Administrator’s motion to dis- 
miss the suit on the ground that the 
court had no jurisdiction because 
the suit was one against the United 
States. The Court of Appeals for 
the District of Columbia reversed. 
The Cuter Justice delivered the 
opinion of the Supreme Court, which 
reversed the decision of the Court 
of Appeals. Noting that the issue 
is whether this is a suit against the 
sovereign, in which case the corpo- 
ration must fail, or against the 
Administrator individually, in which 
case the corporation would succeed, 
the Cuter JusTIcE rejects the corpora- 
tion’s contention that, since the coal 
was its property, the action of 
the Administrator in withholding 
the coal was a conversion for which 
he was subject to personal suit. The 
Administrator was acting as agent 
of the sovereign, exercising powers 
delegated to him by the sovereign, 
he says, and the action is therefore 
that of the sovereign which cannot 
be enjoined without the consent of 
the government. “We hold that if 
the actions of an officer do not con- 
flict with the terms of his valid statu- 
tory authority, then they are the 
actions of the sovereign, whether or 
not they are tortious under general 
law, if they would be regarded as 
the actions of a private principal 
under the normal rules of agency. 
A Government officer is not thereby 
necessarily immunized from liability. 
. . . But the action itself cannot be 
enjoined or directed, since it is also 
the action of the sovereign,” he says. 
Mr. Justice RuTLEDGE concurred 
in the result. 
Mr. Justice 
without opinion. 


Jackson dissented 


Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which he was 
joined by Mr. Justice Burton. He 
reviews at length the decisions of 
the Court relative to the question 
of enjoining an agent of the sov- 
ereign, dividing them into four 
groups. He declares that this case 
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falls within the group “in which an 
officer seeks shelter behind statutory 
authority or some other sovereign 
command for the commission of a 
common-law tort. . " “Tt is no 
answer at this stage of the case, to 
say that it was in fact within the 
agent’s authority to do what he did,” 
he says, “The very purpose of this 
suit is to determine whether what 
the governmental agent did here 
was within his power. To decide 
whether the ‘authority is rightfully 
assumed is the exercise of jurisdic- 
tion, and must lead to the decision 
of the merits of the question’.” 
The case was argued by H. G. 
Morison for Larson, and by T. Peter 
Ansburg for the corporation. 


WAR 


Alien Enemy Deposit Seized by Alien 
Property Custodian Does Not Bear 
Interest Under Trading with the En- 
emy Act 


®" McGrath v. Manufacturers Trust 
Company, Manufacturers Trust 
Company v. McGrath, 339 U. S. 
, 94 L. ed. Adv. Ops. 10, 70 
S. Ct. 4, 18 U. S. Law Week 4005 





(Nos. 11 and 15, decided November 
7, 1949.) 

On February 1, 1946, the Alien 
Property Custodian, acting under 
the Trading with the Enemy Act, 
40 Stat. 415, issued his vesting order 
No. 5791, vesting himself with a 
debt owed to the Deutsche Reichs- 
bank by the Manufacturers Trust 
Company. The bank denied the in- 
debtedness to the enemy creditor, 
claimed a set-off in excess of the 
alleged debt, and a lien upon the 
proceeds of the debt. The Custodian 
filed a petition in the District Court. 
seeking summary enforcement of his 
order. The District Court, without 
opinion, directed the bank to pay 
the Custodian $25,581.49 plus inter- 
est at 6 per cent per annum from 
January 30, 1947. The Court of Ap- 
peals for the Second Circuit struck 
out the interest but 
firmed the judgment. 

Mr. Justice Burton delivered the 
opinion of the Court affirming the 
Court of Appeals in No. 11. He notes 
that the Trading with the Enemy 
Act makes no mention of interest in 


otherwise _af- 
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connexion with enforcement of the 
summary procedures for which it pro- 
vides, and that this is not a case where 
interest is alleged to have accrued 
upon a contractual indebtedness to 
the Government. There was no pro- 
vision for any addition to the prin- 
cipal sum in the terms of the deposit 
agreement, he declares. There is no 
authority in the Act for adding a 
coercive interest of 6 per cent as an 
incident of a summary order for 
transfer of possession of the funds, 
he says. As for the claims of the 
bank for a set-off and its denial of 
indebtedness, he declares that the 
bank’s pleadings are faulty on these 
points, and the judgment in No. 15 
is vacated to permit amendment of 
the pleadings or further proceedings 
consistent with his opinion. 

and Mr. 
Justice CLark took no part in the 
decision of the 


Mr. Justice DouGLas 


consideration or 
cases. 

The cases were argued by Joseph 
W. Bishop, Jr., for McGrath, and 
by Leonard G. Bisco for the Manu- 
facturers Trust Company. 


Unauthorized Practice Committee Meets in Boston 


" The Standing Committee on Un- 
authorized Practice of the Law of the 
American Bar Association held its 
annual mid-winter meeting in Bos- 
ton, Massachusetts, on December 16, 
17 and 18, 1949. The committee was 
the guest of the Massachusetts and 
Boston Bar Associations. 

On Saturday, December 17, 1949, 
an open meeting was conducted 
under the auspices of the Boston 
and Massachusetts Bar Associations, 
which was also attended by represent- 
atives of the Connecticut, New 
Hampshire and Vermont Associa- 
tions, as well as local judges and 
representatives of the law schools of 
Harvard University, Boston Univer- 
sity and Suffolk University. Edmund 
Burke of the Boston Bar Associa- 
tion acted as moderator of the meet- 
ing. John D. Randall, Chairman of 





the Association's Standing Commit- 
tee, reviewed the history and objec- 
tives of the committee and stressed 
the need for an educational pro- 
gram to acquaint the Bar, as well as 
the public, with the evils incident 
to the continued encroachment by 
laymen in the field of law. During 
the meeting it was pointed out that 
the movement to stamp out the un- 
authorized practice of law and to re- 
strict the practice to those who are 
subjected to high educational, moral 
and ethical standards is in the public 
interest. The matter of practice of 
law by laymen is of deep and con- 
stant concern to this Association. 

The Committee had the opportu- 
nity while in Boston to discuss the 
entire unauthorized practice prob- 
lem with Reginald Heber Smith, 
Director of the Survey of the Legal 


Profession. It was pointed out dur- 
ing the interview that the legal aid 
bureaus, referral bureaus, and free 
clinic work by lawyers, being con- 
ducted under the auspices of state 
and local bar associations through- 
out the country, had done much to 
acquaint the public with the advis- 
ability of consulting a lawyer about 
legal problems. 

In addition to those mentioned 
above, the following attended the 
meeting: Milland Kaufman of 
Bridgeport, Connecticut; Cuthbert S. 
Baldwin of New Orleans, Louisiana; 
George L. Wainwright of Brockton, 
Massachusetts; A. James Casner of 
Cambridge, Massachusetts; Fredric 
S. O’Brien of Lawrence, Massachu- 
setts; Thomas M. A. Higgins of Low- 
ell, Massachusetts; Carl E. Wahl- 
(Continued on page 168) 
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Aliens . . . naturalization . . . alien 
who as minor entered United States for 
permanent residence in 1937, and 
who had only one naturalized parent, 
held to be citizen by virtue of such 
naturalization despite fact that Na- 
tionality Act of 1940 requiring natur- 
alization of both parents became ef- 
fective before completion of minor's 
required five years’ residence. 


® Bertoldi v. McGrath, C.A.,D.C., 
December 5, 1949, Prettyman, C. J. 

Plaintiff entered the United States 
as an Italian minor in April, 1937, 
for permanent residence, joining her 
father who had been naturalized in 
1929. Under the Naturalization Act 
then in effect, plaintiff's citizenship 
would have begun to exist after five 
years’ residence in the United States, 
or in April, 1942. In January, 1941, 
however, the Nationality Act of 1940 
became effective and changed the 
earlier Act to condition such deriva- 
tive citizenship upon the naturaliza- 
tion of both parents instead of only 
one. In her suit for a judgment de- 
claring her to be a citizen, plaintiff 
contended that her citizenship was 
preserved by the saving clause in the 
new Act, which provides that noth- 
ing in the Act shall be construed “to 
affect the validity of any declaration 
of intention, petition for naturaliza- 
tion, certificate of naturalization or 
of citizenship, or other document or 
proceeding which shall be valid at 
the time this Act shall take effect; or 
to affect any prosecution, suit, action, 
or proceedings, civil or criminal, 





EDITOR'S NOTE: The omission of a cita- 
tion to the United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean that 
the subject matter has not been digested 


or reported in those publications. 
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brought, or any act, thing, or matter, 

. done or existing, at the time this 
Act shall take effect; but as to all 
such prosecutions, suits, actions, pro- 
ceedings, acts, things, or matters, the 
statutes or part of statutes repealed 
by this Act, are hereby continued 
in force and effect.” Dismissal of 
plaintiff's action for failure to state 
a cause of action was reversed on 
appeal. 

Finding the words of the saving 
clause to be “about as broad as lan- 
guage could be”, the Court held 
that plaintiff's partly completed proc- 
ess of becoming a citizen constituted 
a “proceeding, act, thing, or matter 
done or existing” in January, 1941, 
when the Nationality Act of 1940 be- 
came effective, and that hence the 
citizenship which she was “deemed” 
to have and would have begun to 
exist under the prior act by virtue of 
her father’s naturalization was un- 
affected. The Court disagreed with 
the interpretation of the saving 
clause by the Court of Appeals for 
the Second Circuit in United States 
ex rel. Aberasturi v. Cain, 147 F. (2d) 
149 (1945), in which the saving 
clause was held inapplicable in a 
similar case of what was described 
as “inchoate citizenship”. The Court 
in the Aberasturi case was said to 
have overemphasized the word “va- 
in the first part of the statu- 
tory provision, and not given enough 
effect to the last clause of that pro- 
vision. The Court in the instant 
case took the position that, since the 
saving clause did not relate to rights 
which had been completely acquired, 
the words “thing or matter” could 
not be limited to that which is tan- 
gible and physical but must relate 
to intangible rights in process of 
acquisition. 


lidity’ 





Aliens . . . judicial review . . . action 
for declaratory judgment to test le- 
gality of deportation proceedings is 
available to alien who has not been 
taken into custody .. . alien admitted 
under temporary visa and subject to 
deportation order which had been 
stayed because of war was not resi- 
dent of United States under Selective 
Training and Service Act and hence 
was not ineligible to naturalization as 
resident who had filed claim of ex- 
emption from military service. 


® Kristensen v. McGrath, C.A., D.C., 
December 19, 1949, Bazelon, C. J. 

Plaintiff, a Danish citizen who had 
originally been admitted to the 
United States in 1939 under a tem- 
porary visitor’s visa and had subse- 
quently been granted two extensions 
of stay upon the outbreak of war 
in Europe, obtained employment in 
violation of his visitor’s status. A 
deportation warrant issued against 
him in 1941 but was stayed because 
of impossibility of travel during hos- 
tilities. As an alien subject to de- 
portation he filed an application for 
relief from military service under the 
Selective Training and Service Act 
of 1940, as amended in 1941. He 
married an American citizen in 1944 
and, in 1946, applied for suspension 
of deportation under the Immigra- 
tion Act of 1917, as amended, 8 USC 
§$155(c). The Board of Immigra- 
tion Appeals denied his application 
on the ground that under STSA 
§ 3(a) plaintiff forfeited his right to 
naturalization by filing a claim of 
exemption from military service; 
§ 3 (a) states that “every male citizen 
of the United States, and every other 
male person residing in the United 
States . . . shall be liable for” mili- 
tary training: “Provided, that any 
citizen or subject of a neutral coun- 
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try shall be relieved from liability 
for training and service under this 
Act” if he has applied to be relieved 
from such liability, “but any person 
who makes such application shall 
thereafter be debarred from becom- 
ing a citizen of the United States.” 
After exhausting his administrative 
remedies, plaintiff sued for a 
declaratory judgment and injunction 
against the Attorney General and 
the Commissioner of Immigration, 
contending that he was not “residing 
in the United States” at the time he 
filed the exemption form, was there- 
fore never liable for military service, 
and hence his claim of exemption 
did not bar him from naturalization. 
The judgment of the lower court 
dismissing the complaint was re- 
versed on appeal. 

Dealing first with the question 
whether habeas corpus was the sole 
and exclusive method of review in 
deportation cases, the Court held 
that declaratory judgment proceed- 
ings were available to plaintiff to test 
the legality of the Board’s action in 
denying his application for suspen- 
sion of deportation. The Court ruled 
that neither of the two exceptions to 
the provision in the Administrative 
Procedure Act for judicial review of 
agency action “by any applicable 
form of legal action” were applicable 
here, since the immigration statute 
does not on its face “preclude judi- 
cial review” but merely states that 
the decision of the Attorney General 
shall be final, and since there was no 
evidence of Congressional intent 
that agency action was to be com- 
mitted to agency discretion. The 
Court maintained that the Act’s judi- 
cial review section was not intended 
to “perpetuate preexisting rigidities 
in the use of extraordinary legal 
remedies” and hence did not have 
the effect, as contended by defend- 
ants, of “freezing” the remedy in 
deportation proceedings to habeas 
corpus. 


Disagreeing with the Board’s rul- 
ing that plaintiff was ineligible for 
naturalization, the Court held that, 
absent any showing of acts or declar- 
ations indicating an intention to re- 
main at the time the form was filed, 


plaintiff was not “residing in the 
United States”, inasmuch as his con- 
tinued presence was. in no sense 
permanent, was not the result of 
choice, and was under the express 
dissent of the sovereign. Accord- 
ingly, his claim of exemption did not 
constitute a bar to his naturaliza- 
tion. The Court rejected the ruling 
of the Court of Appeals for the Sec- 
ond Circuit in Benzian v. Goodwin, 
168 F. (2d) 952 (1948), cert. den. 
335 U.S. 886, that a temporary vis- 
itor might be said to be “residing in 
the United States” within the terms 
of §3(a), and noted the fact that 
plaintiff here was not only a mere 
temporary visitor but stayed here in 
defiance of his sovereign’s wishes. 


. mere main- 
tenance of power line twenty-six feet 
from surface close to air field does 


Aviation .. . air space .. 


not give rise to cause of action in 
favor of one injured by collision of 
aircraft with line . federal juris- 
diction over airspace, where not based 
on the commerce ciause, does not 


extend as low as twenty-six feet. 


® Strother et al. v. Pacific Gas & 
Electric Co., Calif. Dist. Ct. App., 
November 7, 1949, Thompson, J. 
(Digested in 18 U.S. Law Week 2253, 
December 13, 1949.) 

In an action for damages for per- 
sonal injuries, death and property 
damage resulting from a collision of 
an airplane with poles and wires 
constructed by defendant electric 
company on private property adja- 
cent to an air field used in intrastate 
commerce, it was alleged that such 
power lines were constructed and 
maintained in violation of Civil 
Aeronautics rules, 
that defendant failed to display signs 
or to warn of the danger of such 
wires, and that the air field and the 
public had acquired prescriptive 
rights to the air lane over defendant's 
property. 

Affirming the judgment sustaining 
a demurrer to the complaint for fail- 
ure to state a cause of action, the 
Court held that defendant power 
company had a right to maintain the 
power lines, that at the time of the 
accident plaintiff's airplane was tres- 
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passing on defendant's property, and 
that defendant owed no duty toward 
tresspassers to warn them of the haz- 
ardous lines. Neither were plaintiffs 
deemed entitled to assert adverse 
possession of or prescriptive rights 
in the air lane in question, since that 
space to an elevation of twenty-six 
feet above the ground had been used 
for the enjoyment of the owner’s 
property rights without opposition 
or interference for more than the 
statutory five years after the date 
when plaintiff's rights under adverse 
possession were alleged to have ac- 
crued. 

As for the claim that defendants 
failed to comply with CAA regula- 
tions, the Court pointed out that it 
had been referred to no rules in exist- 
ence at the time the poles and wires 
were erected requiring notice of their 
construction or the placing of “mark- 
ings” or “warnings,” and that even if 
such federal rules were then in effect 
they would have been inapplicable 
since the air field was used only in 
intrastate traffic. The Court conced- 
ed that the Federal Government had 
sovereignty over the higher or navi- 
gable airspace within its domain, re- 
gardless of whether it was used for 
interstate or intrastate commerce, but 
held that it did not extend as low as 
twenty-six feet. 


Bankruptcy . . . actions by trustee. . . 
bankruptcy court properly denied to 
United States, creditor of bankrupt 
subcontractor and debtor to prime 
contractor under cost-plus contract, 
leave to intervene in action brought 
by trustee against prime contractor 
. injunction against sovereign im- 
providently granted, however. 


® McAvoy v. U. S., C.A. 2d, Novem- 
ber 25, 1949, Swan, C. J. 

The United States held an assign- 
ment, given to secure a defaulted 
contract termination loan, of a claim 
by a bankrupt war subcontractor 
against his prime contractor. The 
claim arose from termination of the 
contracts under the Contract Settle- 
ment Act of 1944. When the bank- 
rupt and his trustee sued the prime 
contractor in a federal court in Michi- 
gan, the United States District At- 
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torney assumed the defense, since any 
amount found due would be payable 
by the United States under a cost- 
plus contract. Simultaneously with 
the answer, the United States applied 
for leave to intervene as a party 
plaintiff, seeking judgment against 
the bankrupt for the amount of the 
defaulted loan, with interest, less any 
amount due the bankrupt “from the 
United States under its contract 
with” the prime contractor. There- 
upon, the trustee turned to the bank- 
ruptcy court and sought an order 
enjoining the United States from in- 
tervening in the Michigan action. 
The United States countered with 
a request for leave to apply for such 
intervention. On appeal, the order 
was reversed insofar as it awarded 
an injunction, and affirmed insofar as 
it refused leave to apply for inter- 
vention. 

The Court held that the Bank- 
ruptcy Act did not relax sovereign im- 
munity sufficiently to permit injunc- 
tion of the United States, but said 
that the order might be reviewed as 
a denial by the bankruptcy court 
of the request by the United States 
for leave to intervene, and continued: 
“Where . . . a secured creditor, hav- 
ing filed his claim in bankruptcy, 
seeks to have the value of his security 
judicially determined, the bank- 
ruptcy court has the power to pre- 
scribe the conditions under which 
he may be allowed to do so”. The 
order was said to be supportable on 
the ground that, the United States 
being the party which would ulti- 
mately pay any judgment against the 
prime contractor, the interest of the 
United States was to defeat, or mini- 
mize, such judgment; accordingly, 
presence of the United States as party 
plaintiff would “hamper the trustee 
in the prosecution of his action”. Nor 
could the Court accept as a reason 
for permitting intervention the op- 
portunity that it would afford to pre- 
vent the trustee from building up a 
claim for attorney's fees, saying that 
the trustee would either reduce or 
extinguish the claim of the United 
States against the general assets while, 
in the event of reduction, he could 
not “be allowed anything against 
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the United States for so reducing its 
claim” and, in the event of extin- 
guishment, the United States would 
have no further interest. The Court 
left to the bankruptcy court the issue 
of what sanctions, if any, would be 
available against the United States as 
a creditor, if it sought intervention 
notwithstanding the bankruptcy 
court’s denial of leave. The Court 
further made it clear that it was ex- 
pressing no opinion as to how the 
Michigan federal court should rule 
on the application for intervention 
when that question came before it. 
Civil Aeronautics Board . . . modifi- 
cation and rearrangement of rules of 
practice in air safety proceedings. 


© Code of Federal Regulations, Tit. 
14, Ch. 1, Pt. 301, §§ 301.0—301.52 
(14 Fed. Reg. 7497) . 

In the Federal Register of Decem- 
ber 15, 1949, the CAB announced 
the rescission of Part 97 of the Civil 
Air Regulations and the promulga- 
tion of a new Part 301 of the Board’s 
procedural regulations dealing with 
rules of practice in air safety proceed- 
ings. The new rules, which become 
effective March 1, 1950, govern all 
proceedings initiated before the CAB 
for the suspension or revocation of 
certificates issued under Title VI of 
the Civil Aeronautics Act and for 
review of the refusal by the Adminis- 
trator of Civil Aeronautics to issue 
an airman certificate, as well as ap- 
plying to petitions to the Board for 
the issuance, waiver, rescission, 
amendment, or reconsideration of 
any rule, regulation, or standard 
issued under Title VI or VII. 

The Board states that experience 
since 1946 when the last major re- 
vision of the rules was promulgated 
has indicated the need for some mod- 
ification of existing rules. The Board 
also believes it desirable to rearrange 
the sequence of the rules. There 
have also been added provisions es- 
tablishing procedures for handling 
requests for rule-making. 


Constitutional Law . . . personal, po- 
litical and civil rights . . . due process 
. . . law which court construes as legis- 
lative determination that Communist 


Party is subversive and which prima 
facie disqualifies its members as pub- 


teachers held unconstitu- 
. also as 


lic school 
tional as bill of attainder . . 
denial of due process because of ab- 
sence of right to hearing. 


® Thompson et al. v. Wallin et al., 
N. Y. Supreme Ct., Albany Cty., No 
vember 28, 1949, Schirick, ]. 

New York’s ‘‘Feinberg Law” (Laws 
of 1949, Ch. 360) sought to eliminate 
from employment in the public 
school system adherents to Commu- 
nist doctrine. The Law began with a 
finding that “members of subversive 
groups and particularly of the com- 
munist party” had infiltrated the 
public school system and that it was 
essential that the laws prohibiting 
members of subversive groups “such 
as the communist party” from being 
employed in the public schools be 
vigorously enforced and directed the 
state board of regents to adopt pro- 
cedures to enforce two earlier New 
York laws. The first of these, § 3021 
of the Education Law, enacted in 
1917, required the removal of teach- 
ers guilty of “treasonable or sedi- 
tious” utterances or conduct, and the 
second, § 12-a of the Civil Service 
Law, enacted in 1939, forbade the 
employment or continued employ- 
ment of advocates of, or members of 
associations advocating violent over- 
throw of government. The Feinberg 
Law further directed the board of 
regents to compile a list of organi- 
zations found to be “subversive in 
that they advocate, advise, teach or 
embrace the doctrine” of overthrow 
of the Government by force and 
violence. Membership in any organi- 
zation so listed was to be “prima 
facie evidence of disqualification” 
for employment or continued em- 
ployment in the public school system. 

The Law was attacked in an ac 
tion brought by the Chairman and 
the Secretary of the Communist 
Party of New York for a declaratory 
judgment of unconstitutionality and 
in an action brought by a number 
of New York City school teachers 
seeking to enjoin the board of regents 
from taking any action under the 
Law. The Law was held unconstitu- 
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tional and the requested relief 
granted in both actions. 

The Court maintained, at the out- 
set, that plaintiffs had status to sue 
to prevent deprivation of eligibility 
to hold public school positions upon 
grounds or by procedures violative of 
the Constitution, and that the right 
of the state to set up disqualifications 
for school personnel “must . . . be ex- 
ercised in a manner which does not 
transgress the limitations which the 
Constitution has placed upon all 
powers of government.” 

The Court then found the Law 
unconstitutional, first, as a bill of 
attainder, in that the repeated identi- 
fication of the Communist Party by 
name as a “subversive” group in 
effect “directed and required” the 
board of regents to list the party as a 
subversive organization, thus visiting 
upon the members of the party 
“prima facie” disqualification for 
public school positions. 

The Law was held also a denial 
of due process for a number of rea- 
sons. Unconstitutional vagueness 
was found in the use of “subversive”, 
“treasonable” (deemed employed in 
a nontechnical sense) and “sedi- 
tious”. The Law was said to deny 
procedural due process because of 
failure to require a hearing (except 
in the untrammelled discretion of 
the board of regents) prior to listing 
an organization as subversive, and 
because it placed on the individual 
members burdens resulting from a 
determination which as to each was 
“conclusory and hearsay in an ulti- 
mate degree”. Creation of a pre- 
sumption of guilt, and adoption of 
the theory of guilt by association, 
were held to deny due process. 


Gas and Oil . . . Natural Gas Act... 
transportation in interstate commerce 
by group of distributors occurs where 
each constructs so much as lies within 
its territory of intrastate distribution 
facilities connecting with interstate 
pipe line and where joint costs are 
apportioned on a percentage basis. 


® In re Consolidated Edison Co. of 
New York, Inc., et al., Opin. No. 181, 
FPC, October 31, 1949. 

An FPC authorization in 1948 of 


the transcontinental pipe line carry- 
ing natural gas from Texas to New 
York City left five New York City 
distributors of manufactured gas, 
who planned to mix natural gas and 
the local product, with the problem 
of transportation to their plants. The 
natural gas was to be delivered at a 
point near 132d Street in New York 
City; construction of separate trans- 
mission lines by each of the distribu- 
tors would have required duplication 
of facilities and a multiple transvers- 
ing of franchise areas. A plan was 
worked out whereby three of the five 
distributors would construct facili- 
ties through their respective fran- 
chise areas to be used for the delivery 
of gas to all five, the constructors 
being reimbursed for all costs, in- 
cluding a return on capital invested, 
on a percentage basis, no measure 
of which, according to the dissenting 
opinion, related to volumes of gas 
withdrawn or the distance which any 
gas might move. 

The three constructors applied to 
the FPC for a finding that they were 
not “natural gas companies” subject 
to the Natural Gas Act or, in the 
alternative, for certificates under § 
7 of the Act to authorize the construc- 
tion. The FPC Presiding Examiner 
decided that the Commission was 
without jurisdiction, but his deci- 
sion was reversed by the Commission 
after exceptions were filed by the 
Commission staff. 

The majority of the Commission 
construed the agreement as one for 
transportation of gas belonging to 
others for an annual charge yielding 
a return on investment. This ar- 
rangement, taken in conjunction 
with the transcontinental pipe line 
project, was deemed to be part of a 
complete and integrated operation 
“having all the essential elements of 
interstate commerce” and hence to 
make the applicants “natural gas 
companies” subject to the Commis- 
sion’s jurisdiction. The Commission 
rejected arguments that it lacked 
jurisdiction based on the ground (a) 
that the transportation involved was 
essential (or merely incidental) to 
local gas distribution business, (b) 
that, in accordance with the design 
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of the Act, the matter involved was 
one for rather than federal 
regulation, and (c) that the inter- 
state element of transportation in- 
volved was de minimis. 

Draper, C., dissenting, interpreted 
the agreement as one of partnership 
for the construction of facilities, 
rather than one for transportation. 
Moreover, he maintained, the mat- 
ter was essentially one for local regu- 
lation. He relied in this connection 
on East Ohio Gas Co. v. Federal 
Power Commission, 173 F.(2d) 429 
(C.A., D.C.), cert. granted June 20, 
1949. 


local 


Husband and Wife 
compensation 


. workmen's 
. . . lack of power of 
spouses to contract with one another 
held to preclude award under New 
Jersey act for husband injured in em- 
ploy of wife. 


" Bendler v. Bendler, N. J. Supreme 
Ct., November 21, 1949, Heher, J. 
(Digested in 18 U. S. Law Week 
2272, December 20, 1949) . 

By a seven-to-two vote, the Court 
in this case held that a husband who 
was injured in an accident arising 
out of and in the course of his em- 
ployment by his wife in a business 
owned and operated solely by her 
was not entitled to New Jersey work- 
men’s compensation benefits. 

Heher, J., writing for the majority, 
maintained that the husband’s right 
to recover was predicated on the op- 
tional or elective compensation pro- 
visions of Article II of the Work- 
men’s Compensation Act, and that 
the legislative design was the incor- 
poration of the compensatory system 
into the common law contract of hire 
so that where, as here, there was no 
such relationship for want of con- 
tractual capacity, those provisions of 
the Compensation Act had no force 
whatever. It was emphasized that, 
by the terms of the statutes empow- 
ering a married woman to bind her- 
self by contract and to sue and be 
sued in her own name, nothing 
therein enabled her to contract with 
or sue her husband “except as here- 
tofore, and except as authorized” by 
the provisions of such statutes. En- 
forceability in equity of certain con- 
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tracts between husband and wife 
where “shown to be fair’ did not, in 
the Court’s opinion, despite the mer- 
ger of the courts of law and equity 
by the 1947 constitution, render such 
contracts valid for purposes of work- 
men’s compensation. 


Ackerson, J., with whom the Chief 
Justice concurred, dissenting, took 
the position that, in the light of the 
merger of the courts of law and 
equity in the Constitution of 1947, 
the equity rule of enforceability of 
inter-spouse contracts should prevail. 
Moreover, the Act’s definition of 
“employer” was deemed so broad as 
to comprehend all women, including 
married women who employ their 
husbands, and the term “employee” 
was said to include all men not ex- 
cepting those employed by their 
wives. It was contended that there 
was no authority for the position 
taken by the majority that on prin- 
ciple a contract void at law for mu- 
tual disability is likewise without 
contractual force in equity. 


Insurance . . . war risks . . . vessel 
must not only be engaged upon war- 
like operations but they must be direct 
and effective cause of loss, if war 
risk, rather than marine risk, insurer 


is to bear loss. 


® U.S. v. Standard Oil Co. of N. J., 
C. A. 2d, December 15, 1949, Clark, 
C. J. 

An oil tanker collided with a Navy 
minesweeper at work in the swept 
channel off New York harbor, the 
collision being stipulated to have 
been caused by faulty navigation on 
the part of both ships. The oil 
tanker was at the time under charter 
to the United States, which furnished 
war risk insurance; the owner insured 
against other risks. The war risk 
insurance policy insured against, in 
effect, “loss, damage, or expense 
caused by or resulting from .. . all 
consequences of hostilities or warlike 
operations.” The United States li- 
belled the tanker for damages to the 
minesweeper, whereupon the owne: 
of the tanker libelled the United 
States upon the contract of war risk 
insurance for any judgment against 
it. (The tanker was not damaged by 
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the collision.) From an order finding 
each party liable for one-half the 
damages, and further directing the 
United States to reimburse the owner 
of the tanker for any recovery against 
it, the United States appealed. The 
order was reversed insofar as it found 
recovery against the tanker to be 
covered by the war risk insurance. 

The Court noted language in some 
English cases that seemed to indicate 
an English rule that the war risk in- 
surer, rather than the marine risk 
insurer, was called upon to pay in 
every case where the vessel was actu- 
ally embarked upon warlike opera- 
tions. This rule was held inappli- 
cable, however, in the face of a body 
of American decisions holding that 
the vessel must not only be engaged 
in warlike operations “but the domi- 
nant and effective cause of the loss 
must be the warlike character of the 
operation” if the war risk policy is 
to apply. Where the proximate cause 
of the loss was, as here, “the normal 
marine risk of failure to comply with 
the applicable rules and the require- 
ments of good seamanship,” the 
Court deemed the risk to fall on the 
marine risk insurer. 

The Court also rejected a “‘rule of 
conformity” argument, under which 
it would have been required to apply 
the English rule for the purpose of 
“keeping in harmony with the marine 
insurance laws of England, the great 
field of this business.” Conformity 
was held inappropriate where the 
American decisions provided a clear 
rule. Moreover, it was observed that 
the English insurers had changed the 
wording of their war risk policies so 
as, in effect, to adopt the rule favored 
by the Court, thus eliminating any 
advantage to be gained by “con- 
formity” in this instance. 


theft insurance . . 
insured's 


Insurance .. . 
taking by employee of 
money under bandits’ threat of future 
harm to employee and his family was 
not committed under legal coercion 
and hence was a “‘criminal act .. . 
committed by any employee" except- 
ed from coverage. 


® R. I. Recreation Center, Inc. v. 
Aetna Casualty & Surety Co., C. A. 





Ist, November 3, 1949, Woodbury, 
C. J. (Digested in 18 U. S. Law Week 
2233, November 29, 1949) . 

Plaintiff sought reimbursement for 
a loss of $3800 in currency under a 
theft insurance policy in which de- 
fendant insurer assumed liability for 
the loss of money and securities on 
the insured’s premises caused by “de- 
struction, disappearance or wrongful 
abstraction”, except where such loss 
was caused or contributed to by “any 
dishonest, fraudulent or criminal act, 

. committed by any employee”. 
It appeared from the pleadings and 
depositions that plaintiff's manager 
was lured one night to the front of a 
hotel where he was confronted by 
armed bandits. Under the threat that 
if he did not do as directed they 
“would take care of” his brother and 
sister-in-law, who were being held 
in a nearby car as hostages, and the 
threat that they “would not forget” 
him later on, the manager was driven 
to the premises of plaintiff corpora- 
tion and ordered to enter the building 
alone, remove the money from the 
safe and turn it over to them down 
the road. He did as directed, saying 
nothing to the three employees on 
duty at the time and not using the 
office telephone. Picked up by the 
bandits a mile or so from the build- 
ing, he was subsequently released, 
but did not report the incident to 
the police until after locating his 
car, 

Pointing out that there did not 
seem to be many cases in point, the 
Court granted summary judgment in 
defendant's favor and held that the 
bandits’ threat of future harm to 
plaintiff's employee and his family 
did not constitute such legal coercion 
as would render the insurer liable 
under the policy for the loss resulting 
from the employee’s illegal acts com- 
mitted under the influence of such 
threat. The Court did not consider 
the compulsion involved to be “pres 
ent, immediate and impending, and 
of such a nature as to induce a 
well founded fear of death or at 
least serious bodily injury”, since the 
threat was of unspecified future re- 
prisals rather than of immediate 
harm, and since it was deemed un- 
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likely that the bandits would have 
shot the employee’s relatives in a 
public place. Moreover, the Court 
stated, the employee had ‘ample 
opportunity” to avoid the criminal 
act inasmuch as he was not forced to 
ransack the safe under “the muzzles 
of the bandits’ guns”, but was free 
while in the building to communi- 
cate his plight to the night workers 
on duty or to telephone the police. 
Magruder, Ch. J., without dissent- 
ing, expressed doubt whether the 
case should have been disposed of on 
summary judgment, instead of being 
submitted to the jury under appro- 
priate instructions as to coercion. 


Libel and Slander . . . television broad- 
cast . . . broadcasting by television 
of extemporaneous defamatory mat- 
ter is slander rather than libel .. . 
charge that government economist is 
Communist is injurious to him in his 
employment and profession and is 
therefore actionable per se. 


® Remington v. Bentley, NBC, Inc., 
and General Foods Corp., U.S.D.C., 
S.D.N.Y., December 7, 1949, Conger, 
Dz J. 

Claiming damages totaling $100,- 
000 in an action for libel, plaintiff, 
a government economist, contended 
that defendant Bentley’s statements 
in answer to questions on a television 
broadcast, “Meet the Press”, falsely 
charged plaintiff with being a mem- 
ber of the Communist Party while an 
employee of the Government, con- 
trary to his oaths, his testimony be- 
fore a Senate subcommittee, and the 
laws of the United States. Plaintiff 
alleged that defendant’s statements 
were defamatory of him as an econ- 
omist and greatly injured him in his 
employment and profession. Defend- 
ants moved to dismiss the complaint 
on the ground, inter alia, that the 
broadcast involved slander rather 
than libel and that plaintiff failed to 
plead special damage. The motion 
was denied. 

Tracing the historical distinction 
between libel and slander, the Court 
agreed with defendants that the 
broadcasting by television of extem- 
poraneous defamatory matter not 
contained in a script constituted 


slander rather than libel. Despite the 
fact that defamation in motion pic- 
tures has been treated as libel, the 
Court states that the additional fac- 
tor of pictorial representation in 
broadcasting “adds no more to the 
form of defamation than would the 
circumstance of a great audience in 
a stadium or the like listening to the 
spoken word.” 

The Court held, however, that al- 
though a charge that a government 
economist is a Communist cannot, 
without a showing of extrinsic facts, 
be held to impute a crime, since there 
is no law making it a crime to be 
a Communist, the charge was one 
which was injurious to him in his 
employment and in his profession 
and was therefore slanderous per se 
and actionable without an allegation 
of special damage. In refutation of 
the argument that disparaging words, 
to be actionable per se, must be pe- 
culiarly injurious because of that 
calling, the Court stated that it knew 
of no accusation more discreditive of 
a United States government official 
with respect of the proper conduct 
of his office than that he is a Com 
munist. Reference was made in this 
connection to Mencher v. Chesley, 
299 N.Y. 94, 33 A.B.A.J. 1222, De- 
cember, 1947. The Court held that it 
was unnecessary that a defamation 
injurious to one in his business or 
profession should refer to him in his 
practice of that business or profession. 

As for defendants’ contention that 
the defamatory statements were privi- 
leged as an accurate report of defend- 
ant Bentley's testimony before a 
congressional committee, the Court 
noted § 337 of the New York Civil 
Practice Act concerning privilege in 
an action for libel and assumed that 
it applied to extemporaneous reports 
by radio or television. The Court 
postponed passing on this point, how- 
ever until after completion of the 
pleadings. 


Radio Communication . . . television 

. provision in agreement for use 
of sports center giving the privilege of 
‘broadcasting’ weekly boxing bouts 


does not include television rights. 


® Norman et al. v. Century Athletic 


Courts, Departments and Agencies 


Club, Inc., Md. Ct. App., November 
11, 1949, Markell, J. 

In 1943 plaintiff obtained the 
right to use the arena of a sports 
center for the purpose of promoting 
and staging weekly boxing bouts for 
a five-year term from 1946 to 1951; 
the rental under the agreement, 
which was preceded by a similar five- 
year agreement executed in 1941, was 
five per cent of the gross receipts ac- 
cruing from the bouts. The agree- 
ment provided for plaintiff's “ex- 
clusive use and possession” of the 
arena on Monday nights and gave it 
the “privilege of broadcasting the 
boxing bouts” and the right “to 
install Western Union wires direct 
to the ring”, the owner agreeing to 
furnish a loudspeaker for announc- 
ing the fights. Upon the owner's 
refusal to permit plaintiff to tele- 
vise the boxing bouts, plaintiff sued 
for a declaration that it had the 
right to broadcast its bouts by tele- 
vision, and for an injunction against 
the owner prohibiting the barring of 
plaintiff from so televising the bouts. 
The lower court ruled in plaintiff's 
favor; the decision was reversed on 
appeal. 

Pointing out that it had neither 
been referred to nor had found any 
definition of “broadcast” as meaning 
to transmit by television, the Court 
held that the unambiguous words of 
the contract gave plaintiff the privi- 
lege of broadcasting boxing bouts by 
radio, but did not in 1941 or 1948 
or at the time of the decision include 
television rights. The Court con- 
ceded that the word “broadcast”, in 
its general figurative sense or in its 
specific radio sense, figuratively used, 
could, with a limiting context (e.g., 
“broadcast by television”) be applied 
to television. It maintained, however, 
that the parties to the agreement in 
question did not “indulge in figures 
of speech”, and that the only 
ordinary meaning of the “privilege 
of broadcasting” that had any com- 
mercial application at all had 
reference merely to radio. In view of 
the plain, unambiguous words of 
the contract for a specific instru- 
mentality, the Court refused to 
“speculate about an ulterior scien- 
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tific purpose or end” or to broaden 
the words of the contract so as to 
cover both alleged “means” to the 
same “end”. As for the contention 
that the “exclusive use and posses- 
sion” given plaintiff included all 
uses not expressly reserved to the 
owner and therefore included both 
radio and television, the Court stated 
that any residuum of plaintiff's “ex- 
clusive use and possession” over and 
above the conduct of its boxing 
business was “less than nil”. The 
Court did not agree that either plain- 
tiff or defendant must have the tele- 
vision rights, but took the position 
that neither party could televise the 
bouts except by bargain with the 
other, 


Real Property . . . restrictive cove- 
nants . . . action to recover damages 
for breach of racial real property re- 
strictive covenant may be maintained 
despite Supreme Court holding pre- 
cluding judicial specific enforcement 
of such agreements. 


® Weiss et al. v. Leaon et al., Mo. 
Supreme Ct., Ist Division, December 
12, 1949, per curiam. 


The Court in this case affirmed the 
judgment of the trial court insofar 
as it dismissed an action to enforce a 
racial real property restrictive cov- 
enant, but reversed that part of the 
judgment dismissing the claim of the 
property owners entitled to the bene- 
fit of the restrictive agreement seek- 
ing damages for its breach. 

The Court ruled that, despite the 
decision of the United States Su- 
preme Court in Shelley v. Kraemer, 
334 U. S. 1, precluding judicial en- 
forcement of restrictive covenants 
intended to exclude persons of a 
designated race or color from owner- 
ship or occupancy of real property, 
an action for damages for the breach 
of such an agreement may properly 
be maintained. Although this partic- 
ular question was not the subject of 
any pronouncements by the Supreme 
Court in the Shelley case, it was noted 
that the Supreme Court found the 
restrictive agreement itself, made by 
private parties, to be valid as against 
the charge of unconstitutionality. 
Since there is ordinarily a remedy by 
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way of damages for the breach of a 
valid agreement, the Court was of the 
opinion that an action for damages 
for breach of a restrictive covenant 
need not be affected by the Four- 
teenth Amendment. Accordingly, the 
case was remanded for trial on the 
count seeking recovery of such dam- 
ages. 


Searches and Seizures . . . what may 
be searched . . . desk of government 
employee suspected of petit larceny 
cannot be searched without a war- 
rant. 


® Blok v. U. S., Mun. Ct. App. for 
D.C., December 12, 1949, Clagett, 
A. J. 

Defendant federal employee ap- 
pealed from a conviction of petit 
larceny on the ground that part of 
the evidence upon which she was 
convicted was obtained during an 
unlawful search of the government- 
owned desk assigned to her, and 
hence that the bills seized in connec- 
tion with that search should not have 
been admitted into evidence. The 
search, which was conducted by two 
police officers without a warrant but 
after allegedly obtaining permission 
of defendant and her official superior, 
led to the discovery of marked bills 
belonging to a fellow employee. De- 
fendant was thereupon arrested, ar- 
raigned in court, tried on the fol- 
lowing day and convicted of petit 
larceny. 

Reversing on appeal with instruc- 
tions to award a new trial, the Court 
ruled that the search of defendant's 
desk without a warrant was such an 
invasion of her privacy as to consti- 
tute a violation of the Fourth Amend- 
ment. It was pointed out that the 
desk could have been sealed and 
ample opportunity afforded for ap- 
plication to a magistrate for a search 
warrant. Rejecting the Government's 
contention that since the desk was 
not defendant’s property permission 
for the search given by her official 
superior was sufficient to justify it, 
the Court said that the contention 
would perhaps have been conclusive 
if the search had been for official 
papers but it took judicial notice of 
the fact that such desks, although 


belonging to the Government, are 
ordinarily and properly used by of- 
ficers and employees for keeping their 
personal effects; such effects and pa- 
pers as well as persons and houses 
were said to be safeguarded by the 
Fourth Amendment from unreason- 
able search. The Court refused to 
follow the opinion of the Court of 
Appeals for the Second Circuit in 
United States v. Ebeling, 146 F. (2d) 
254 (1944), which held that a search 
of the desk used by defendant at a 
publishing firm was legal on the 
ground that only the employer could 
object to the search. The Court ruled 
that defendant in the instant case 
had such a “possessory interest” in 
the government desk as to give her 
immunity from its unwarranted 
search. Further, the Court stated, 
this rule applies whether the desk is 
that of a clerk or a cabinet officer. 


Torts . . . alienation of affections... 
criminal conversation . .. Pennsylvania 
statute abolishing suits for alienation 
of affections does not bar husband's 
suit against wife's adulterer for crim- 
inal conversation. 


® Antonelli v. Xenakis, Pa. Supreme 
Ct., November 14, 1949, Jones, J. 


The Court in this case held that 
a Pennsylvania statute abolishing 
suits for alienation of affections does 
not bar a husband’s suit against his 
wife’s adulterer for criminal conver- 
sation. The Court pointed out that 
while the liability in a cause of 
action for criminal conversation and 
in an action for alienation of affec- 
tions is, in general, the same, the 
causes represent nonetheless two 
separate and distinct torts—“‘one may 
exist without the other.” The lack 
of necessity for a physical debauch- 
ment was said to distinguish aliena- 
tion of affections from criminal 
conversation, while knowledge or 
belief that a woman is married is 
essential to liability in the former 
action but not to liability in the 
latter. The Court maintained that 
inasmuch as the statute did not 
mention the right of action for 
criminal conversation, it was not 
to be read into the statute by impli- 
cation, since a law decreasing the 
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jurisdiction of a court of record is 
to be strictly construed. The Court 
found that the injuries averred to 
have resulted from the wife’s de- 
bauchment, te., injury to the 
husband’s social position, irrepar- 
able disgrace in his community and 
dishonor to himself and his family, 
were those “peculiarly associated” 
with an action for criminal conver- 
sation. 


Further Proceedings in Cases 
Reported in this Division 

® The following action has been 
taken in the United States Supreme 
Court: 


Notice by the Board of Elections 


*® The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1950 Annual Meeting 
and ending at the adjournment of 
the 1953 Annual Meeting: 


Alabama Missouri 
Alaska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas Tennessee 
Kentucky Vermont 
Massachusetts Virginia 
Wisconsin 


An election will be held in the 
State of New Jersey for State Dele- 
gate to fill the vacancy in the term 
expiring at the adjournment of the 
1951 Annual Meeting, and in the 
State of New York to fill the vacancy 
in the term expiring at the adjourn- 
ment of the 1952 Annual Meeting. 
The State Delegates elected to fill 
vacancies will take office immediately 
upon certification of election. 

Nominating petitions for all State 
Delegates to be elected in 1950 must 





AFFIRMED, December 12, 1949: U.S. 
v. Aetna Casualty & Surety Co.— 
United States (34 A.B.A.]. 418, May 
1948; 35 A.B.A.J. 504, June, 1949) ; 
U.S. v. Yorkshire. Insurance Co.— 
Parties (35 A.B.A.J. 65, 504, Janu- 
ary, June, 1949). 

REVERSED, per curiam, December 
6, 1949: U.S. v. Shoreline Cooperative 
Apartments, Inc., et al.—-War (35 
A.B.A.J. 854, 1022, October, Decem- 
ber, 1949). 


CERTIORARI GRANTED, December 
5, 1949; Hiatt v. Brown—Habeas 
Corpus (35 A.B.A.J. 853, October, 
1949); Reider v. Thompson—Carriers 


be filed with the Board of Elections 
not later than April 20, 1950. Peti- 
tions received too late for publica- 
tion in the April JouRNAL (deadline 
for receipt March 5) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections for 
April 27, 1950. 


Forms of nominating petitions may 
be obtained from the Headquarters 
of the American Bar Association, 
1140 North Dearborn Street, Chicago 
10, Illinois. Nominating petitions 
must be received at the Headquarters 
of the Association before the close of 
business at 5:00 p.m. April 20, 1950. 


Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a 
State from which a State Delegate is 
to be elected in that year, may file with 
the Board of Elections, constituted as 
hereinafter provided, a signed petition 


Courts, Departments and Agencies 


(35 A.B.A.J. 848, October, 1949) . 

GRANTED, December 
19, 1949: Building Service Employees 
International Union, Local 262 v. 


(34 A.B.A.J. 


CERTIORARI 


Gazzam—Labor Law 
240, March, 1948). 
CERTIORARI DENIED, December 5, 
1949: Charles L. Harney Construc- 
tion Co. v. Larson—Corporations (35 
A.B.A.]. 852, October, 1949) . 
CERTIORARI DENIED, December 12, 
1949: Laws v. Carter—Constitutional 
Law (35 A.B.A.J. 849, October, 1949). 
CERTIORARI DENIED, December 19, 
1949: U.S. v. Winter et al.—Contracts 
(35 A.B.A.J. 851, October, 1949). 


(which may be in parts), nominating 

a candidate for the office of State Del- 

egate for and from such State. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 


Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 


Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, 
Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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A Note on Legislative Drafting Services 
in the State Legislatures 


® Off and on, during the past few 
months, several of us have been doing 
the preliminary book work for a re- 
port on “Lawyers and the Legislative 
Development of the Law”, commis- 
sioned some time ago by the Direc- 
tor of the Survey of the Legal Profes- 
sion. One of the principal phases of 
this Survey study of the legislative 
work of lawyers will be a description 
and appraisal of the legislative re- 
search and drafting assistance reg- 
ularly available to state legislatures 
throughout the country. How well 
staffed are the reference and _ bill- 
drafting agencies on which state 
legislators can rely for technical as- 
sistance in the formulation of state 
legislative policies? Are existing 
standards of compensation, and exist- 
ing working arrangements between 
elected lawmakers and their technical 
assistants, suitable to make official 
legislative work attractive as a career 
to lawyers of experience and ability? 
These are questions of concern to 
all members of the legal profession, 
since the day-to-day work of lawyers 
is affected as much by the form of 
state legislation, its consistency and 
essential clarity, as by the content of 
state legislative enactments. 


Part-Time State Lawmakers Need 
Technical Legislative Assistance 

The conventional attitude towards 
the law-making process in the typical 
state legislature is one of mixed 
cynicism and despair. One of my 
case-minded colleagues likes to re- 
mark, on all appropriate occasions, 
that “the outstanding example of a 
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pure legal fiction in contemporary 
American law is that there is any 
‘legislative intention’ at all under- 
lying state statutory enactments”. 
Certainly there are great difficulties 
in the way of improving the acknowl- 
edged low average quality of the state 
legislative output. State legislative 
power is exercised by part-time law- 
makers, who meet for a few weeks 
each year or each second year. Com- 
pensation for state legislative office 
is nominal or, at best, meager, and 
most state legislators cannot afford 
to devote time to legislative studies, 
except during the brief and hectic 
period of the actual legislative session. 
Without technical staff services, it is 
impossible for the most conscientious 
state legislator to examine critically 
the complex legislative recommenda- 
tions of state executive officers or to 
undertake anything like a searching 
appraisal of interest-group proposals. 
But these are the very difficulties 
which make it most urgent that ade- 
quate staff resources be available in 
every state legislature to help part- 
time lawmakers in the analysis of the 
proposals on which they must act, and 
to give the technical drafting assist- 
ance necessary to assure that state 
legislative decisions will be expressed 
in intelligible and consistent statu- 
tory form. 

There is always danger of weaken- 
ing the case for adequate legislative 
research and drafting facilities by 
claiming too much for them. Legis- 
latures are political bodies, and the 
provision of efficient technical serv- 
ices will not change their essential 


political character. The finest drafts- 
manship in the world cannot bring 
about the adoption of wise legislative 
policies if the elected members of a 
representative body are mediocrities 
or worse. The professional legisla- 
tive draftsman is not a policy-maker 
or a promotor of his own policy 
views. But legislative research and 
drafting work which are thorough 
and technically sound can contribute 
notably to wise legislative decision. 
Many statutes of great public and 
private importance—statutes, for ex- 
ample, in such fields as real estate, 
criminal law administration and 
commercial transactions—are almost 
entirely without partisan  signifi- 
cance, and legislators are free to make 
the wise choice among policy alterna- 
tives fairly analyzed and clearly pre- 
sented by technical staff personnel. 
Even in relation to legislative issues 
of sharp political concern, intensive 
research and skilled drafting can nar- 
row the area of partisan disagree- 
ment and permit on-the-merits con- 
sideration of noncontroversial issues 
and provisions. And, whatever one’s 
views on a_ particular legislative 
policy, a statute which is well drafted 
technically and carefully tailored to 
the provisions of existing law is 
surely to be preferred to a statute 
which is both ill-conceived in policy 
and hurriedly thrown together in 
expression and form. 


Adequate State Drafting Services 

Movement Deserves Active Support 

Efforts to bring about the establish 
ment in every state of effective legis 
lative reference and _ bill-drafting 
services have been carried on with 
some success for many years, but 
leadership in the movement has come 
more often from political scientists 
than from lawyers and their associa- 
tions. If the organized Bar were as 
alert to the possibilities of improving 
the quality of legislation as it is in 
matters involving judicial adminis- 
tration, far more progress might 
have been accomplished. As matters 
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now stand, few state legislatures have 
research and drafting services which 
begin to measure up to the effective 
offices which provide technical assist- 
ance for the United States Senate 
and House of Representatives. In 
many states, drafting services which 
are described impressively in the 
statute books are, in actual opera- 
tion, mere paper organizations or 
agencies for the performance of 
proofreading and other mechanical 
chores, 

Lawyers of outstanding ability 


cannot be brought into full-time 
legislative research and drafting work 
without the assurance of fair compen- 
sation, reasonable continuity of pro- 
fessional employment and clear op- 
portunity for constructive public 
service. The campaign of the Legis- 
lative Drafting Committee of the 
Junior Bar Conference to secure en- 
actment of model legislation de- 
signed to give state legislatures ade- 
quate reference and bill-drafting aid 


deserves the active backing of the 
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legal profession as a whole. It is the 
hope of those engaged in the Survey 
study of “Lawyers and the Legisla- 
tive Development of the Law” that 
the final Survey report on existing 
state legislative drafting agencies will 
serve to encourage discussion and 
action in the states which now have 
no legislative offices and in the larger 
numbers of states in which the ex- 
isting legislative offices are wholly 
inadequate to meet the technical 


needs of the state legislative process. 


Law Lists: Certificates Issued by Special Committee 


® Publishers of the law lists and 
legal directories listed below have 
received from the Committee on Law 
Lists of the American Bar Associa- 
tion, as to the list of lawyers’ names 
in their 1950 editions, a certificate of 
compliance with the Rules and 
Standards as to Law Lists. 


Commercial Law Lists 


\. C. A. List 
(October, 1949-1950 Edition) 
Associated Commercial Attorneys List 
165 Broadway 
New York City 6 


\MERICAN LAWYERS QUARTERLY 
The American Lawyers Company 
1712 N.B.C. Building 
Cleveland 14, Ohio 


ATTORNEYS LIsT 
United States Fidelity and Guaranty 
Company 
Redwood and Calvert Streets 
Baltimore 3, Maryland 


B. A, Law List 
The B. A. Law List Company 
161 West Wisconsin Avenue 
Milwaukee 3, Wisconsin 


CLEARING HOUSE QUARTERLY 
Attorneys National Clearing House Co. 
1645 Hennepin Avenue 
Minneapolis 3, Minnesota 


Tue Cocumsi< List 


The Columbia Directory Company, 
Inc. 

320 Broadway 

New York City 7 


THE COMMERCIAL BAR 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York City 17 


C-R-C AtrorNney DIRECTORY 
The C-R-C Law List Company, Inc. 
50 Church Street 
New York City 7 


FORWARDERS List OF ATTORNEYS 
Forwarders List Company 
38 South Dearborn Street 
Chicago 3, Illinois 


THE GENERAL BAR 
The General Bar, Inc. 
36 West 44th Street 
New York City 18 


INTERNATIONAL LAWYERS LAw List 
International Lawyers Company, Inc. 
33 West 42nd Street 
New York City 18 


_ 


‘HE NATIONAL List 

Ihe National List, Inc. 
75 West Street 

New York City 6 


RAND MCNALLY List oF BANK RECOM 
MENDED ATTORNEYS 
Rand McNally & Company 
536 South Clark Street 
Chicago 5, Illinois 


Tue Untrep Law List 
The United Law List Company, Inc. 
280 Broadway 
New York City 7 


WRriGHT-HotMEs Law List 
Wright Holmes Corporation 
225 West 34th Street 
New York City | 


ZONE Law List 
Zone Law List Publishing Company 
315 North Seventh Street 
St. Louis 1, Missouri 


General Law Lists 
AMERICAN BANK ATTORNEYS 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 


HE AMERICAN BAR 
Che James C, Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 


[HE Bar REGISTER 
The Bar Register Company, Inc. 
One Prospect Street 
Summit 1, New Jersey 


CAMPBELL’s List 
Campbell’s List, Inc. 
140 Nassau Street 
New York City 7 
CORPORATION & ADMINISTRATIVE LAw- 
YERS DIRECTORY 
Central Guarantee Company, Inc. 
141 West Jackson Boulevard 
Chicago 4, Illinois 


THE Lawyers Directory 
The Lawyers Directory, Inc. 
18 East Fourth Street 
Cincinnati 2, Ohio 

Tue Lawyers’ List 
Law List Publishing Company 


11] Fifth Avenue 
New York City 3 


Russ—eLt Law List 
Russell Law List 
527 Fifth Avenue 
New York City 17 
(Continued on page 148) 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 


Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Partnership and Partners 
Dissolution of Partnerships and Partnership Taxable Years 


® It would seem to be a simple mat- 
ter to establish a firm and equitable 
rule as to whether a partner is re- 
quired to take into his own income 
his distributive share of partnership 
net income at the time any partner 
dies or retires from the partnership. 
Although the situation is so common 
that one would expect the rule to 
have been formulated long since, the 
battle lines of litigation are only now 
beginning to form for a serious trial 
of the issue. 

The problem can arise in several 
forms. A partner can die or he can 
merely withdraw from the partner- 
ship or he can transfer his interest 
to another. The partnership can 
continue actively in business after the 
death or withdrawal of a partner or 
else it can proceed to wind up its 
affairs. The partnership articles may 
expressly provide that the decedent 
partner’s estate shall continue in the 
business as a partner for some period 
of time. The problem may arise with 
respect to closing the taxable year of 
the deceased or retiring partner or 
else with respect to the continuing 
partner or partners. The state of 
local law, of course, bears upon the 
proper tax treatment. There are 
yet no certain answers to fit these situ- 
ations, even though there has been 
litigation. 

Recently the litigation has cen- 
tered upon taxation of the deceased 
partner. In Henderson’s Estate v. 
Commissioner, 155 F. (2d) 310 (C.A. 
5th, 1946) the Fifth Circuit Court 
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of Appeals reversed the Tax Court 
and held that no separate return of 
partnership profits was required on 
the death of a partner where the 
partnership agreement provided that 
the partnership was to continue for 
one year after the death of any part- 
The Tax Court fell into line 
with its decision in Estate of Samuel 
Mnookin, 12 T.C. 744 (1949), and 
followed the Fifth Circuit’s views ex- 
pressed in the Henderson case. The 
Tax Court observed that, although 
the death of a partner ordinarily dis- 
solves a partnership and requires sur- 
viving partners to account for profits 
(Guaranty Trust Co. v. Commis- 
sioner, 303 U.S. 493), the taxable 
year of a partnership is not affected 
by the death of a partner as far as 
the surviving partners are concerned, 
where the partnership continues un- 
til its affairs are wound up (Heiner 
v. Mellon, 304 U.S. 271; Mary D. 
Walsh, 7 T.C. 205). Consistency re- 
quires that the decedent be treated 
the same as the surviving partners. 
The Commissioner, however, has 
published his nonacquiescence in the 
Mnookin decision, Cum. Bull. No. 
23, published November 14, 1949, 
and has appealed the case to the 
Court of Appeals for the Eighth 
Circuit. 

The Commissioner’s position was 
recently sustained in Girard Trust 
Co. v. United States, 86 F. Supp. 816 
(E.D. Pa. 1949). A provision in the 
partnership agreement that upon the 
death of a partner the survivors 


ner. 


might carry on the partnership busi 
ness until the end of the partnership 
year, with the deceased partner's in- 
terest in the business continuing sub- 
ject to all risks of profit and loss, was 
held ineffective for tax purposes, at 
least as to the decedent partner. 
Judge McGranery felt that income 
earned by the partnership was pro- 
portionally attributable to the part- 
ners as earned so that a deceased 
partner has partnership earnings at 
his death which must then be taxed 
to him, regardless of local law or any 
contrary provision of an agreement. 
He found support in a dictum of the 
Supreme Court in Bull v. United 
States, 295 U. S. 247. 

Although the Commissioner is en- 
gaged in litigating this issue in an at- 
tempt to require taxation to a de- 
ceased partner of his distributive 
share of income earned to the date of 
his death, whatever may be the provi- 
sions of a partnership agreement or 
of local law, there apparently are in- 
stances of more liberal field prac- 
tice. The only satisfactory solution 
to the problem, both as to a deceased 
or retiring partner and as to surviv- 
ing partners, is to obtain statutory 
clarification through an amendment 
to the Internal Revenue Code. 


Such a proposal has been advanced 
by the Tax Section’s Committee on 
Partnerships. It proposes to amend 
Section 188 of the Code by providing 
that the partnership taxable year 
shall not be closed prior to the end of 
its annual accounting period by rea- 
son of dissolution of the partnership 
on account of the death or retire 
ment of a partner or the admission of 
a new partner provided the partner 
ship business is continued (even 
though only to wind up partnership 
affairs) , except with respect to a part 
ner who retains no interest in part- 
nership profits or losses after such dis- 
solution. The distributive share ol 
an estate, heir or legatee acquiring 
the interest of a deceased partner 
shall be treated as income of the 
estate, heir or legatee. This pro 
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posed rule would resolve present un- 
certainties and be easier to adminis- 
ter, for only in the case of a partner 
retaining no interest in partnership 
business would the taxable year be 
closed. ‘The proposal would also prob- 


ably have a beneficial estate tax re- 
sult where an interest in profits and 
losses continues, for the right to in- 
come probably would not be includ- 
ible in the deceased partner's gross 
estate. This proposal is to be sub- 


Practising lawyer's guide to the 


current LAW MAGAZINES 


A DMINISTRATIVE LAW—“Ad- 
ministrative Powers of Supervising, 
Prosecuting, Advising, Declaring and 
Informally Adjudicating”: In the 
December issue of the Harvard Law 
Review (Vol. 63, No. 2—pages 193- 
240), Professor Kenneth C. Davis of 
the Harvard Law School discusses 
the broad residuum of administrative 
discretionary power, which lies be- 
yond the reach of procedural safe- 
guards and judicial review. It is the 
author’s thesis that unbridled pow- 
ers of supervision and administrative 
nolle prosequi currently existing in 
this field may be largely eliminated 
through greater reliance upon use of 
rules and declaratory orders and 
the availability to the citizen of com- 
pulsory administrative prosecution. 
Ihe author’s factual documentation 
of the abuses found and corrective 
measures suggested is based primarily 
on FTC stipulation practices, SEC 
techniques with respect to registra- 
tion and acceleration, and FCC use 
of licensing powers to regulate pro- 
content. (Address: Harvard 
Law Review, Gannett House, Cam- 
bridge, Mass.; price for a single copy: 
$1.00.) 


gram 


ApMInIsTRATIVE LAW— 
“Forms of Proceedings for Judicial 
Review of Administrative Action”: 
In the November-December issue of 
the Illinois Law Review (Vol. 44— 
No. 5; Pages 565-630) , Kenneth Culp 
Davis discusses the various extraor- 
dinary remedies for review of non- 
judicial action, their attributes and 
their detriments, in an attempt to 





aid the practitioner to make a wise 
choice of procedure and to take full 
advantage of such opportunities as 
state declaratory judgment statutes. 
The Administrative Procedure Act 
and various federal statutory rem- 
edies are discussed first, followed by 
the many nonstatutory remedies. 
Particular emphasis is given to the 
injunction and 
ment, 
federal 
action 


declaratory 
both 
state 


judg- 
including review of 
administrative 
the federal 
courts of state administrative action. 


and 
and review in 
State law is thoroughly reviewed in 
connection with the extraordinary 
remedies, and finally a survey is 
made of state reform legislation. 
Legislatures, courts and practitioners, 
should use 
every means available to escape the 
snares of extraordinary remedies and 
to simplify the forms of proceedings 


the author concludes, 


for reviewing administrative action. 
(Address: Illinois Law Review, 
Northwestern University School of 
Law, Chicago II, Ill.; price for a 
single copy: $1.25.) 


Ann IRUST LAW—“The Trial 
of Economic and 
Issues of Fact’: In this article in the 
Yale Law Journal (Vol. 58—Nos. 7 
and 8; pages 1019-1049, 1242-1271), 


Technological 


Tax Notes 


mitted to the Commissioner of In- 
ternal Revenue, the Tax Legislative 
Counsel, and the Joint Committee 
on Internal Revenue Taxation for 
their consideration. 


Professot George H. Dession points 
out that complex economic and 
technological issues have come _ be- 
fore the courts with increasing fre- 
quency in recent years, reflecting 
the growth of regulatory legislation 
and the conflicts that account there- 
for. He 
these two articles on the economic 


and 


focuses his attention in 


technological issues of fact 
presented in antitrust proceedings as 
illustrative of the problems which 
arise in other types of regulatory 
proceedings. It is pointed out that 
one of the unique aspects of the 
issues raised in the antitrust proceed- 
ings, particularly those of an indus- 
try-wide type is the typical vastness 
issues. In the 
light of the antitrust proceedings 
against (1) the tobacco companies, 
(2) Alcoa, and (3) the “flat-glass” 
group of manufacturers, Professor 
Dession discusses the relation of cir- 
cumstantial evidence to the problem 
of proof of monopoly and conspiracy 
to monopolize. In addition he pre- 


of scope of those 


sents in connection with the Sherman 
Act answers to the following broad 
questions: (1) What is the Govern- 
ment’s burden of proof in a civil 
proceeding wherein relief of a rela- 
tively comprehensive and drastic 
variety is sought? -(2) Where an 
conspiracy through 
is sought to be demonstrated in 


over-all time 
either a criminal or a civil proceed- 
ing by a manifold of acts and prac- 
tices over a long period, what are the 
appropriate standards for evaluating 
such circumstantial proof? Finally, 
the writer goes on to discuss the proof 
reflected under the 


of the issues 


Sherman Act proceedings by use of 





Editor’s Note 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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such evidentiary aids as judicial no- 
tice, admissibility of usual source ma- 
terials (such as entries in the regular 
course of business, trade publications 
and market reports, standard works 
and scientific treatises) , specially pre- 
pared material (such as tabulations, 
charts, prepared written statements) 
and expert opinion. (Address: Yale 
Law Journal, 127 Wall Street, New 
Haven, Conn.; price for a single 
copy: $1.00.) 


Criminat LAW—“Some Legal 
Aspects of the Hiss Case”: In the 
September-October, 1949, issue of 
the Journal of Criminal Law and 
Criminology (Vol. 40—No. 3; pages 
344-353) , Newton N. Minow, Editor- 
in-Chief of the Illinois Law Review, 
examines some little publicized legal 
problems presented by the first trial 
of Alger Hiss. The author reviews 
the evidence presented at the trial, 
and then considers three principal 
questions. First, under the federal 
perjury “two witness” rule, there 
can be no conviction for perjury 
unless the falsity of the statement 
made under oath is established by the 
testimony of two independent wit- 
nesses, or by one witness and corrob- 
orating circumstances. This rule was 
the basis of Prosecutor Murphy's 
opening statement to the jury that: 
“If you don’t believe Chambers, then 
we have no case.” The article then 
traces the historical foundation for 
the rule, and criticizes its application 
to the Hiss trial as placing an unduly 
heavy burden on the prosecution to 
provide a reliable witness, since 
other weighty circumstantial evi- 
dence would be completely disre- 
garded if the jury did not believe 
Chambers’ story. Second, the article 
criticized the admission of evidence 
of espionage in the trial for perjury. 
Prosecution for espionage was out- 
lawed by a three-year statute of 
limitations. The Government intro- 
duced evidence of espionage since 
such evidence tended also to prove 
the crime of perjury; the article con- 
cludes that as a result of this evi- 
dence, more attention was focused 
on the evidentiary issue of espionage 
than on the major issue of the trial— 


146 American Bar Association Journal 





perjury. Such attention forced the 
defendant actually to prove himself 
innocent of espionage, thus frustrat- 
ing the purpose and policy of the 
Statute of Limitations. Third, the 
author considered the effect of the 
disclosure of jury deliberations and 
balloting on the second trial. The 
press listed the names and addresses 
of the jurors and how they voted. As 
a result of this publication, those 
jurors who voted for acquittal re- 
ceived threatening letters, suggesting 
that “they go back to Russia”. The 
article suggests that some of the 
secrecy limitations imposed upon 
grand jury deliberations be likewise 
imposed on the petit jury. Under 
the present system, jurors in the 
second trial are less likely to exercise 
an independent judgment on the 
merits of the case, fearing that their 
votes may expose them to public 
condemnation and threats. (Address: 
Journal of Criminal Law and Crimi- 
nology, Northwestern University 
School of Law, 357 E. Chicago Ave., 
Chicago, Illinois; Price for a single 
copy: $1.25.) 


I NTERNATIONAL LAW—“Legal 
Problems of Freedom of Information 
in the United States”: In the autumn 
issue of Law and Contemporary 
Problems, (Vol. 14—No. 4; pages 
545-583) Professor Zechariah Chafee 
of the Harvard Law School discusses 
at length the various problems con- 
nected with freedom of .information 
presented by Article 17 of the Cove- 
nant on Human Rights. He deals 
with such issues as whether freedom 
of information should be protected 
against government interference, 
what sort of limitations on this kind 
of freedom are necessary, whether 
there should be one blanket limita- 
tion or several specific limitations, 
and whether the limitations should 
be phrased broadly or narrowly. In 
addition he briefly treats the ques- 
tion of sanctions and implementa- 
tions. 

In a companion article, “Interna- 
tional Freedom of Information” 
(pages 584-589) Edwin D. Canham 
discusses the same topic from a dif- 


ferent viewpoint, namely, that of the 
editor of one of the leading news- 
papers in this country. (Address: 
Law and Contemporary Problems, 
School of Law, Duke University, 
Durham, N. C.) 


Lasor LAW—“Statutory Regu- 
lation of Internal Union Affairs’: 
In the November-December issue of 
the Illinois Law Review, (Vol. 44— 
No. 5; pages 631-674). Benjamin 
Aaron and Michael Komaroff present 
the second of two articles concern- 
ing legislation regulating the internal 
affairs of labor unions. The first 
dealt with the problem generally, 
the discussion centering on legisla- 
tion now in effect. This concluding 
article deals with proposals for 
remedial legislation. Three current 
legislative proposals are considered, 
and their attributes and detriments 
thoroughly discussed, together with 
a discussion of the desirability of 
extensive regulations of union affairs 
and the methods and remedies avail- 
able for enforcement. The authors 
conclude that the first step toward a 
successful regulation of union affairs 
is eradication of barriers to member- 
ship. The rights of union members 
within the union should be pro- 
tected by a separate statute estab- 
lishing standards governing both 
substantive rules and _ procedures. 
(Address: Illinois Law Review, 
Northwestern University School of 
Law, Chicago 11, Ill.; price for a 
single copy: $1.25.) 


Taxation—“income Tax on 
Livestock Sales in the Light of Re- 
cent Decisions’: In the Fall issue 
of the Jowa Law Review, (Vol. 
35—No. 1; pages 49-60), Byron Ver 
Ploeg discusses the change in law in 
regard to the application of Section 
117 (j) of the Internal Revenue Code 
to sales of livestock, specifically dairy 
cattle and brood sows, wrought by 
the case of Albright v. U. S., 173 
F. (2d) 339 (C.A. 8th 1949). The test 
for determining capital gain rather 
than income from such sales now 
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more flexible—whether the 
animals were used in the business 
and owned more than six months, 
without regard to questions of their 
primary purpose (and the dangers 
lurking in the “abandonment of pur- 
pose” doctrine) or the “normal-ab- 
normal sales” factor. Mr. Ver Ploeg 
considers the desirability of accrual 
as against cash methods of account- 
ing for farmers under the Albright 
rule, suggests possible results should 
the Supreme Court not follow the 
Albright rule in some future deci- 
sion, and makes recommendations to 
those lawyers doing tax work for 
farmers. (Address: Iowa Law Re- 
view, State University of Iowa Col- 
lege of Law, Iowa City, Iowa; price 
for a single copy: $1.00.) 


seems 


Taxation: In its first issue 
of Volume 63 the Harvard Law Re- 
view begins a policy of printing 
“comments”, or short articles by 
recognized authorities on particular 
points of limited scope which would 
not justify the expansive treatment 
of a leading article. The value to 
the Bar of providing an available 
medium of publication for such 
material is demonstrated in the 
comment by A. James Casner, 
“Estate Planning Under the Revenue 
\ct of 1948—The Regulations”, 
Harvard Law Review (Vol. 63— 
No. 1; pages 99-108). The author, 
supplementing his recent full-length 
article, “Estate Planning Under the 
Revenue Act of 1948”, 62 Harv. L. 
Rev. 413, deals with the distinction 
between an estate trust and a power 
of appointment trust in the dece- 
dent’s wife in qualifying for the 
marital deduction, and contrasts the 
effects of a choice between these two 
types of trusts on the computation 
of the value of the “deductible 
interest”, on the rights of the wife’s 
creditors, on the operation of the 
Rule against Perpetuities, and on 
the state taxes at the wife’s death. 
Also, this comment points out that 
under the Regulations the drafts- 
man should, in the absence of a 
presumption under local law, en- 
courage a finding that the husband 
survived the wife in case of a com- 


mon disaster by a specific provision 
to that effect. (Address: Harvard 
Law Review, Gannett House, Cam- 
bridge, Mass.; price for a single copy: 
$1.00.) 


Taxarion—“Estate and Gift 
Tax Effects of the New Tax Law”: 
In this article in Trusts and Estates 
(Vol. 88—No. —; pages 692-000), 
Paul E. Farrier and William K. 
Stevens analyze those provisions of 
the recently enacted Technical 
Changes Act of 1949 dealing with the 
so-called Spiegel and Church situa- 
tions. They point out that this act 
eliminates many of the uncertainties 
which in recent years made cautious 
attorneys counsel against the creation 
of irrevocable trusts from the tax 
standpoint. The authors indicate 
what should be done about existing 
trusts in which the grantor has re- 
tained a life interest or a possibility 
of reverter, and make suggestions as 
to the future drafting of trusts. 
(Address: Fiduciary Publishers, Inc., 
50 E. 42d Street, New York 17, N. Y.) 


"Taxation—“Corporate Entity 
and Taxation’: In this article in the 
Boston University Law Review 
(Vol. 29—No. 4; pages 486-590), 
Austin T. Stickells reviews decisions 
of the United States Supreme Court 
to determine a pattern in relation 
to expected results in tax cases, when 
the determining element is a cor- 
porate entity. A chart illustrating the 
breakdown of the cases is included. 
Although the author’s conclusion 
is necessarily an indefinite one, the 
article is useful as a source of refer- 
ence on cases. (Address: Boston 
University Law Review, 11 Ashbur- 
ton Place, Boston, Mass.; price for a 
single copy: $1.00.) 


Torrs—Defamation of Public 
Officers and Candidates’: This ar- 
ticle by Dix W. Noel, appearing in 
the November, 1949, issue of the 
Columbia Law Review (Vol. 49— 
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No. 7; pages 875-903), discusses the 
topic in the light of recent decisions 
involving charges of communism, 
anti-Semitism and the like. The study 
takes up such matters as the distinc- 
tion between misstatements of fact 
and statements of opinion, the effect 
of acting in good faith and with due 
care, and the réle of improper motive 
and lack of reasonable grounds for 
believing the statement in question— 
all of which are relevant to defama- 
tion actions in general. In addition 
the defense of fair comment on the 
activities of public figures is ana- 
lyzed. (Address: Columbia Law Re- 
view, Kent Hall, Columbia Univer- 
sity, New York 27, N.Y.; price for a 
single copy: $1.00.) 


Torrs —“Social Insurance and 
the Principles of Tort Liability”: In 
the December issue of Harvard Law 
Review (Vol. 63—No. 2; pages 241- 
265) Professor W. G. Friedmann of 
the University of Melbourne studies 
the effect that the extensive British 
national insurance programs has had 
upon traditional principles of tort 
liability. Professor Friedmann finds 
that common law tort liability “has 
steadily moved closer towards a so- 
cial insurance principle”, that is, 
strict liability. This conclusion the 
author supports by examining recent 
English judicial developments in the 
duties of controllers of property to- 
ward the public, and in the duties of 
employers to employees. For the as- 
sistance of the American reader the 
editors of the Harvard Law Review 
have made annotations of parallel 
American authority. Professor Fried- 
mann writes that it is tempting to 
eliminate what relatively little differ- 
ence remains between “strict” and 
“negligence” liability, but draws a 
conclusion that even with further 
social insurance good reasons exist 
for continuing to tie tort liability 
to fault principles: the law of torts 
covers many persons who are not in- 
sured; and “fault” principles give 
insurance companies an incentive to 
demand that the insured defendant 
maintain safety standards. 

In the same issue of the Harvard 
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Law Review (at pages 330-337) a 
note on “The Mitigating Effect on 
Damages of Social Welfare Pro- 
grams” surveys the law on a subject 
of immediate importance to Ameri- 
can lawyers: Are contract or tort 
damages mitigated by the amount 
the wronged party is compensated by 
such programs as workmen’s compen- 
sation, railroad retirement annu- 
ities, unemployment compensation, 
or the servicemen’s “52-20” allow- 
ances? (Address: Harvard Law Re- 
view, Gannett House, Cambridge, 
Mass.; price for a single copy: $1.00.) 
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State Legal Directories 
The following state legal directories 
published by 
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Trave REGULATION—“Resale 
Price Maintenance”: In the December 
issue of the Vanderbilt Law Review 
(Vol. 2—No. 3; pages 24-59), Stan- 
ley Rose traces the historical develop- 
ment of the resale price maintenance 
movement in this country. The un- 
successful attempt to have _price- 
cutting judicially declared a method 
of unfair competition is contrasted 
with the settled law which found 
that, in the absence of a statute, 
attempts at resale price maintenance 
on the part of the producers were un- 


The Legal Directories Publishing Com 
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Canada Bonded Attorney & Legal Di- 
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“ANADIAN LAw LIST 
Canadian Law List Publishing Com 
pany 
24 Adelaide Street, East 
Toronto, Ontario, Canada 


= 


Asso- 


fair competitive practices. The grad- 
ual shift is noted of the support for 
this movement from the manufac- 
turers trying to protect the good will 
in their trade-mark to the organized 
retailers trying to force the producers 
into increasing the retailers’ mark- 
ups. The issue of these retail asso- 
ciations as pressure groups running 
counter to the principles of a com- 
petitive economy is discussed in de- 
tail. (Address: Vanderbilt Law 
Review, Vanderbilt University, Nash- 
ville 4, Tenn.; price for a single 
copy: $1.50.) 
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Butterworth & Co. (Publishers) Ltd. 
4, 5 & 6 Bell Yard, ‘Temple Bar 
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PROBATE ATTORNEYS ASSOCIATION (EX- 
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Probate Attorneys Association 
(Membership Roster) 

630 Jergins Trust Bldg. 

Long Beach, California 


In issuing any letter of intention 
the Committee is not indicating that 
the publication will actually be is- 
sued or that it will conform to the 
Rules and Standards as to Law Lists. 
The Committee issues a letter of in- 
tention upon representations made 
by the publisher that he will issue 
such list in a manner which will con- 
form to the Rules and Standards. 
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BAR ACTIVITIES 


Paul B. DeWitt - Editor-in-Charge 








# In an interesting article in the 
Texas Bar Journal for November, 


ham of the Houston Bar make a 
comparison between dues charged in 


Texas by bar associations and dues 
charged by other professional organi- 
zations and trade associations. Pub- 
lished below is the tabular summary 
found in the article. 


\lbert P. Jones and Newton Gres- 








I. 
Professions 
A. Physicians and Surgeons 

These annual dues are collected through county medical societies in each 
county and the entire dues of local, state and national medical associations are 
paid in one lump sum to the county medical society. Since the amount of the 
county medical association dues vary in each county, the total annual dues paid 
by doctors vary from $30 to $60. 

The state medical association dues, however, are now (1949) $20. Although 
membership in medical associations is voluntary, we have been informed that 
a doctor must pay the entire local, state and national dues (including $3 per 
year for the Texas State Journal of Medicine) and cannot merely pay the local 
or state or national dues. In addition, assessments are common among this group. 
B. Dentists 


fe ET ere ree ke ye ORY CET Ee $ 8.00 
Annual dues to local, state and national associations ................ 36.00 
a a re a el oe ae OER. CAE. Pee eee) teen $44.00 
C. Chiropractors 
Paes re er ee ee Pe LS 22k. wcceca cdo aed Hens dale bias cdodl $15.00 
Pmt Gane tes ate mA i 5 5 og co tse tse ccc tes ecencess 30.00 
IED CUPL icles Oe MALO cd CLAD RIAMIAISA h U9 «dic c0.0 on we bind n 3 # cae be tae eas $45.00 
D. Osteopaths 
Asien eee tO eer geet gw a eae eR Ni i $75.00 
E. Public Accountants 
PE SEN 3s Cw ccs ce ee oo co dewad thedas ocncleepehl- coats $ 5.00 
Annual dues to Texas Society of Certified Public Accountants. ....... 10.00 
PTs Ra ae PE ett US Pic ok cc ine hes Khapeewuacbeceouctas $15.00 
F. Architects ° 
NE ea OE TOI gi ise chins 0 Th SEN COV TR Os TURN SCOTT $10.00 
Annual dues to Texas Society of Architects .............00 0c cece eeeee 7.00 
FO i oie namin nied re ne na bensy > «oth ea cdiseidddecihs sepiakel $17.00 
G. Professional Engineers 
PE eee OEE TN Soa 8h os ho occ vanase canes nest cece bon $ 5.00 
Annual dues to Texas Society of Professional Engineers ................ 8.00 
SN TS FURS Eas Gioia Sac cob anh énea ve cectaevceseges $13.00 
(In addition, engineers belong to technical societies in special fields.) 
Il. 

Occupations 
A. Real Estate Dealers 
UP ENO GE she a Un oo x FC OR SCOT 6 + 0 ericeecccce choc é aie cseican és $10.00 
Annual fee to Texas Real Estate Board, which is divided as follows: 
$10 to national board; $10 to Texas state board; $30 to local board ..... $50.00 
OR Gia sks Sas Heb nw eWer eel ieend -b CETRR Bee nee eee $60.00 
B. Master Plumbers 
ee BE OE NN AS. oink bs oi on 6.0443. coenrg ask. tar eveltiecasies $50.00 
Renewal fee for revival of license, if expired . 50.00 
C. Beauty Parlor Operators 
Annual license renewal fee ...... 7 1B cate cd wo eee $ 5.00 
D. Barbers 
Rn Tebines Sot utc devas bie. «+ bthehe eae wade an beee lis $ 5.00 


















































Mr. Jones and Mr. Gresham con- 
cluded their article by stating, “If 
and when the officers and directors 
of the State Bar recommend and 
when the Supreme Court concurs in 
submitting a ballot to Texas lawyers 
for voting on any proposed increase 
in State Bar annual dues, we hope 
and urge that all Texas lawyers will 
cast their votes and that a large 
majority thereof will vote “Yes” in 
favor of annual dues up to at least 
$8.00 per annum. 

‘Most of us would spend this small 
amount on one weekend for pleasure 
on a fishing trip, football game or 
party. Surely we all will be willing 
to help support our State Bar asso- 
ciation to the same extent.” 


Oe 


® The Illinois State Bar Association, 
Albert E. Jenner, Jr., President, has 
completed seven district federation 
Section and committee 
personnel of the state bar association 
participated in and presented the 
program in each district. Subjects 
covered at the district meetings in- 
cluded public relations, judicial ad- 
ministration, legal aid, constitutional 
revision, judicial selection, court 
organization, unauthorized practice, 
and postadmission legal education. 

In November, the Association held 
its annual dinner in Chicago in 
honor of the Justices of the Illinois 
Supreme Court. Some _ twenty-five 
meetings of sections and committees 
were held, and there was good 
coverage of the meetings in the Chi- 
cago papers. Chief Justice Thompson 
of the Illinois Supreme Court ad- 
dressed the annual dinner, and the 
Chicago Bar Association Glee Club 
furnished the musical part of the 
program. 


meetings. 


i 


® In December a regional meeting 
in Rochester of the Young Lawyers 
Section of the New York State Bar 
Association attracted an attendance 
of 150. At the morning session, 
speakers and their subjects were 
Horace R. Lamb, Chairman of the 
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Association’s Committee on Profes- 
sional Ethics, “Some Practical As- 
pects of Professional Ethics”; Oscar 
J. Brown, “Examination of the 
Expert Witness”; Frank G. Raichle, 
“The Importance of Summation”; 
and Anthony Dividio, “Problems in 
Mortgage Foreclosures”. 

In the afternoon session, Judge 
Charles Lambiase of the New York 
Court of Claims spoke on “New 
York Court of Claims and the Doc- 
trine of Waiver of Immunity”. Also 
on the afternoon’s program was 
Judge Samuel S. Leibowitz, Kings 
County Judge, who spoke on “Do's 
and Don’t’s in a Criminal Trial”. 
Following the meeting, the Rochester 
Bar Association was host at a recep- 
tion and cocktail party. 


iectieiniaimsislili oes 


® The most successful tax school in 
the history of the Iowa State Bar 
Association was held early in De- 
cember at Des Moines. Over 830 
lawyers attended the school. As in 
past years, the featured speaker was 
Frank Blaser, Assistant Chief of the 
Income Tax Division, Office of the 
Collector of Internal Revenue. Mr. 
Blaser discussed current develop- 
ments in federal income tax law, 
including withholding and filing 
requirements, personal exemptions 
and deductions. 

The following eight sessions of the 
school were devoted to tax problems 
in the administration of estates, the 
tax effects of the sale of a going busi- 
ness, tax traps to be avoided in 
divorce settlements, procedural prob- 
lems in connection with representa- 
tion of the taxpayer before the 
Bureau, Tax Court procedure, suits 
for refund and net worth audit prob- 
lems. A full session of the school was 
devoted exclusively to tax problems 
of farmers. The last session included 
lectures on estate planning, estate 
and gift tax provisions of the 1948 
Revenue Act, marital deductions and 
tax problems in connection with life 
insurance. 


All those in attendance at the 


school were presented with a bound 
volume of outlines of the lectures 
Orville  L. 


given. Dykstra, Des 
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Moines, was chairman of the com- 
mittee which arranged the school. 
a 
® An aviation law clinic, sponsored 
jointly by the Chicago Bar Associa- 
tion and Illinois State Bar Associ- 
ation through their committees on 
aeronautical law will be held at the 
headquarters of the Chicago Bar 
Association, February 16. 

The general subject of the clinic 
is federal control of aviation. In the 
afternoon, beginning at 2:30, there 
will be three successive panel dis- 
cussions, one on matters relating to 
safety and aircraft operations, led by 
Frank E. Quindry, one on matters 
relating to the application of sub- 
stantive laws of the state with respect 
to aircraft in flight, led by Erwin 
Seago, who is Chairman of the Chi- 
cago Bar Association’s Committee on 
Aviation Law, and the third on 
matters relating to economic control, 
led by Hubert A. Schneider, formerly 
on the legal staff of the Civil Aero- 
nautics Board. John T. Lorch, is 
general chairman of the clinic and is 
Chairman of the Illinois State Bar 
Association Committee on Aero- 
nautical Law. 

The clinic will close with a dinner 
which will be addressed by John C. 
Cooper, formerly Vice President of 
Pan American Airways and currently 
at the Institute for Advanced Study 
at Princeton University. 


o—- —- — 





® A state-wide conference on Law 
yer Reference Plans was held in 
December in Lansing, Michigan, at 
the invitation of Carl H. Smith, 
President of the State Bar of Michi- 
gan. This was the first conference 
of its kind. 

A panel headed by Charles O. 
Porter, author of “Lawyer Reference 
Plans”, a report issued recently by 
the Survey of the Legal Profession, 
discussed the need for Lawyer Refer- 
ence Plans and the technique of 
setting them up. Members of the 
panel were Walter V. Johnson of 
Philadelphia, Director, Lawyers Ref- 
erence Plan of the Philadelphia Bar 
Association; Frank C. Dunbar, Jr., of 
Columbus, past president of the 


Columbus Bar Association; and 


John B. Martin, Jr., one of the 
organizers of the Grand Rapids Law- 
yers Reference Plan. At present the 
only Lawyer Reference Plans in 
Michigan are at Detroit and Grand 
Rapids. 

In the morning a panel led by 
Arthur E. Schoepfer of Boston, Ex- 
ecutive Director of the American Bar 
Association Committee on Legal Aid, 
discussed the progress of legal aid 
in Michigan. Members of this panel 
were Junius L. Allison of Chicago, 
Senior Attorney of the Legal Aid 
Bureau of Chicago; Louis C. Miriani, 
Chief Counsel of the Detroit Legal 
Aid Bureau and Director of the 
National Legal Aid Association; 
Anthony P. Marchese, Assistant 
Director of the Detroit Legal Aid 
Bureau; Laurence D. Smith, Presi- 
dent of the Legal Aid Society of 
Grand Rapids and Kent County; 
George H. Bradt, Chairman of the 
State Bar Committee on Legal Aid. 


catia 


® The Toledo Bar Association this 
fall opened an executive office with 
a full-time paid secretary. She is Miss 
Anne Beeler, a 1948 graduate of the 
University of Georgia School of Law. 
Miss Beeler attended the University 
of Toledo and Mary Manse College. 

The formal opening of the associa- 
tion headquarters was held on 
November 8 with Past President 
Harry S. Bugbee presiding, since it 
was during his term in office that 
many of the phases of the accelerated 
program had their beginnings. The 
Honorable Carl V. Weygandt, Chief 
Justice of the Supreme Court of 
Ohio, gave an address to the more 
than two hundred members assem- 
bled. Joseph D. Stecher, Secretary of 
the American Bar Association, said 
a few words on behalf of that organi- 
zation and Mayor Michael V. 
DiSalle, a member of the Toledo 
association, brought a welcome from 
the City of Toledo. 


— +e 


® The Florida State Bar Association 
has achieved general revision of the 
rules of civil procedure in the trial 
courts. 

The state supreme court approved 
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new rules prepared by committees 
representing the court and the bar 
association, and made them effective 
January 1, 1950. The procedure in 
the state courts now will be brought 
into line with the procedure in 
federal courts, and will reduce the 
time required to move a case to con- 
clusion. 

Approval of the rules was reported 
to the mid-year conference of dele- 
gates of the Florida State Bar Asso- 
ciation in Jacksonville on December 
17. President Richard H. Hunt of the 
bar association described the new 
rules as a “great step” forward in the 
administration of justice. John T. 


Wigginton of Tallahassee was chair- 
man of the bar association’s rules 
committee. 

The mid-year conference also re- 
ceived official report of the supreme 
court’s action in approving integra- 
tion of the Florida Bar on petition 
filed by the association. The rule 
actually putting integration into 
effect will be approved by the court 
in the near future. It will require all 
practicing lawyers to be members 
of the Florida State Bar, with annual 
dues of $5.00. 

Speakers at the mid-year confer- 
ence, attended by about two hundred 


included state Attorney General 





Richard H. Keatinge, Secretary and Editor-in-Charge, Los Angeles, California 
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The American Law 


® Professional responsibility is at 
last being brought to the students of 
the law in the law schools of the 
nation through the student’s own 
American Law Student Association 
sponsored by the American Bar As- 
sociation. One year ago at the Mid- 
Winter Meeting the Board of Gov- 
ernors and the House of Delegates 
approved a Junior Bar Conference 
recommendation and directed the 
JBC to sponsor and organize an 
American law student association. 
After much hard work on the part of 
the Committee on Relations with 
Law Students, the organizational 
meeting was held in St. Louis at the 
time of the 1949 Annual Meeting of 
the American Bar Association last 
September. At that time the organi- 
zation was born by the action of 105 
delegates representing about forty- 
six schools. It is an association of 
local student associations. 

Its purposes and objectives, as 
stated in its constitution, are in part 
as follows: 

2. To make law students conscious 
of the obligations and opportunities 


Student Association 


existing for lawyers through bar asso- 
ciation activities. 

3. To introduce students to the 
professional problems they will have 
to face after admission to the Bar. 


The Association on a national level 
is designed to help tie together the 
activities of the local associations and 
bring to these separate groups the 
professional activities of a nation- 
wide group of lawyers. 

The officers for 1949-1950 are as 
follows: President, Richard ]. Flick- 
inger, University of Pittsburgh; Exec- 
utive Vice President, Wallace B. 
Haeger, University of Washington; 
Secretary, Janice Richardson, Uni- 
versity of Michigan; Sergeant at 
Arms, C. Robert Simpson, Jr., 
Cornell University; Treasurer, Rob- 
ert Pratt, University of Pennsylvania. 
Circuit Vice Presidents are Donald 
Clancy of St. John’s University, 
Second Circuit; Frank O’Donnell of 
Temple University, Third Circuit; 
]. Lewis Rawls, Jr., of the University 
of Virginia, Fourth Circuit; Ruther- 
ford Friday of Emory University, 
Fifth Circuit; F. Bourne Upham III 
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Richard W. Ervin and state Comp- 
troller Clarence M. Gay. Both 
commended the bar association for 
its continued work in raising the 
standards of lawyers and informing 
the public about the work of the 
profession. 

Reports by committees included a 
review of a public relations program 
launched by President Hunt last 
July along three main fronts: (1) 
radio programs prepared by the bar 
association for public information, 
(2) newspaper information about 
activities of the Bar, and (3) planned 
material for lawyers to use in speak- 
ing before various lay groups. 


of the University of Michigan, Sixth 
Circuit; William Coursey of North- 
western University, Seventh Circuit; 
J. Hal Moore, Jr., of St. Louis Uni- 
versity, Eighth Circuit; Gregg Potvin 
of the University of Idaho, Ninth 
Circuit; William Short of the Uni- 
versity of Oklahoma, Tenth Circuit, 
and William C. Nemeth of the 
Washington College of Law, Ameri- 
can University, Eleventh Circuit. 
The American Law Student As- 
sociation’s Board of Governors is 
composed of all the above officers 
and W. Carloss Morris, Jr., JBC 
Chairman, Charles H. Burton, JBC 
Vice Chairman, Richard H. Kea- 
tinge, JBC Secretary, Robert H. Ho- 
sick, Chairman of the Membership 
Committee, Charles W. Joiner, 
Chairman of the Committee on 
Relations with Law Students, and 
by appointment of President Harold 
J. Gallagher, James R. Morford of 
Wilmington, Delaware, Chairman of 
the House of Delegates, and E. J. 
Dimock of New York City, member 
of the Board of Governors of the 
American Bar Association. Chairmen 
have been appointed for committees 
on activities, committees, confer- 
ences, credentials, membership, nom- 
inations, panels, placement, publicity 
and public relations. Committee 
members are being sélected and work 
is under way on the various prob- 
lems within their orbits. The Ameri- 
can Bar Association, through the 
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Junior Bar Conference, has provided 
a full-time executive officer, James 
M. Spiro of Chicago, who will be in 
charge of all American Law Student 
Association activities. Charles W. 
Joiner continues as Chairman of the 
Committee on Relations with Law 
Students. 

To date forty-six of the nation’s 
approved law schools are members 
of the law student association and a 
vigorous campaign is being formed 
to bring into the fold the remainder 
of the approved schools. Plans are 
being formulated to stimulate growth 
of and strengthen all member units. 
Suggested programs for use by units 
are being developed. A center for 
information distribution is being set 
up and plans for placement informa- 
tion are under consideration. 

President Richard Flickinger re- 


cently visited the West Virginia 
University College of Law at Morgan- 
town, West Virginia, and laid the 
groundwork for organization of a 
unit at that school. He is planning 
personal contacts at other schools 
as well, while the executive officer, 
Mr. Spiro, is scheduling an organiza- 
tional tour of schools not yet 
included in the ever-growing number 
with American Law Student Asso- 
ciation units. 

The liaison between the member 
units of the law student association 
and the Bar will be by members of 
the Committee on Relations with 
Law Students, one for each school. 
On their shoulders falls the task of 
utilizing this excellent agency to 


bring to the students the idea of 


professional responsibility. 
S. W. Kellerman, Jr. and Louie 


B. Nunn, both of the University of 
Louisville, have been appointed as 
special editors to prepare material 
for publication in The Young Law- 
yer, a Junior Bar Conference publi- 
cation which is distributed through- 
out the law schools of the country. 

Since the rate of progress of the 
American Law Student Association 
is dependent upon a wide exchange 
of ideas and experiences, any com- 
ments or opinions you have concern- 
ing this program eagerly 
solicited. This applies whether you 
are a law student or a practicing 
attorney. Direct requests for informa 
tion to James M. Spiro, Suite 600, 
105 West Monroe Street, Chicago, 
Illinois. The help of every membe1 
of the American Bar Association is 


are 


needed. 
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In the December issue (35 A.B.AJ. 1031), J. Harold Byers of Washington, D. C., expressed the opinion that new legislation is 
needed in the field of patent law. Mr. Byers enclosed a drawing that illustrated his point (at the right) and a patent drawing that 
suggested the cartoon at the left). Because “one picture is worth a thousand words’, we print them here at the request of some 


of our readers. 
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Views of Our Readers 


® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 
300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and 
is not responsible for matters stated or 


may reject because of length. The Board 
views expressed in any communication. 





Daniel Webster 
and the Bank 


® The lead article in the December 
issue [35 A.B.A.]. 975] “The Com- 
pleat Counsellor” by Eugene C. Ger 
hart is a particularly timely and well- 
done piece. Both the editors and Mr. 
Gerhart should be thanked and con- 
gratulated on making it available to 
the Bar. 

The author's great admiration for 
Daniel Webster is quite understand- 
able: 


Webster stands forth as one of the 
great molders of our Government and 
our constitutional law. Where is his 
counterpart today? 


and again 


In America, few lawyers will ever 
attain the prominence of a Daniel 
Webster. It is unlikely that there will 
be opportunities in the future to 
shape constitutional law to the extent 
that he did. 

However, there is one facet of Mr. 
Webster’s character with which Mr. 
Gerhart probably is not familiar. It 
will be remembered that during 
President Jackson’s administration 
there was a terrific battle in Congress 
on the matter of rechartering Nicho- 
las Biddle’s Bank of the United 
States, the charter of which gave it a 
monopoly of the banking business 
as a bank of issue. It is a matter of 
history that the President finally won 
out, that the bank was not rechart- 
ered and that Biddle was eventually 


misdeeds 
But 
during the battle, when the bank had 


indicted for some of his 


but died before he was tried. 


its back to the wall, Senator Webste1 


wrote to Biddle on December 21, 


1833: 

I believe my retainer has not been 
renewed or refreshed as usual. If it 
be wished that my relation to the 
Bank should be continued, it may be 
well to send me the usual retainers. 

See The Age of Jackson, Arthur M. 
The 
author cites Biddle’s Correspondence 


218. 


Schlesinger, Jr., at page 84. 


Basit N. Bass 


New York, New York 


The Importance 
of the Trial Lawyer 


® I read with great interest Eugene 
C. Gerhart’s article, “The Compleat 
the Fully 
Accomplished Lawyer” in the De 


Counsellor: The Ideal of 


cember number of the AMERICAN BAR 
\SSOCIATION JOURNAL [35 A.B.A.]. 
975]. 

The article is well written but is, 
I think, deficient in its treatment of 
the trial lawyer. The author seems 
to say that a trial lawyer is merely an 
advocate, i.e., an orator (page 976). 
But the truth is that it is the trial 
lawyer (except perhaps in tort cases) 
who must apply his mind closely to 
the law in order to try his case prop- 
erly. In appellate work the closest 
kind of legal reasoning is required 













































to prepare a good brief. When the 
author speaks of lawyers “who will 
stand up and fight” (page 978) whom 
can he mean but the trial lawyer? In- 
deed, on page 1051 we find the fol- 
lowing: 

Perhaps few American lawyers 
emulate the high standard of legal 
erudition of the successful British 
barrister. His duty is to know the law. 

Che English barrister, of course, is a 

trial lawyer. Why should I say more, 

except this: that whether we like it 
or not, the law, even statutory law, 
is made in the courts and it is in the 
trial courts, after a contest between 
trial lawyers, that the judges finally 
hammer out what we know as the 

“law”. 

What would happen to our law, 

I wonder, if we ceased to have good 

trial lawyers? The ominous fact is 

that very few first-class trial lawyers 
are in active practice at the Bar 
today. 

WALTER H. Buck 


Baltimore, Maryland 


A Bouquet 

for the Journal 

® | am much pleased with the at- 
tention given in the current issue of 
the JOURNAL to the subject of how 
lawyers are organized to render legal 
service and improvements therein. 

Naturally I like very much Mr. 
Justice Jackson’s review of the man- 
ual on Lawyer Reference Plans. He 
is one of those . . . who have long 
understood the importance of what 
the plan is shooting for. I remember 
the encouragement he gave some of 
us who consulted him way back 
when he was Solicitor General. 

I enjoyed the article by Derrick 
Bass about organization of the Bar 
in England. 

But I was particularly pleased with 
the article by Bertram S. Silver ’on 
summer apprenticeship in law of- 
fices. I have used such apprentice- 
ships myself and believe that they 
have the values mentioned by Mr. 
Silver. Will you please let me have 
his address so that I can correspond 
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with him. I have in mind a few more 
arguments that can be made in favor 
of his program. 

WALTER T. FISHER 
Chicago, Illinois 


Board of Tea Appeals 
Does Exist 


® What one of your proofreaders did 
to my article, ‘““The Proposed Admin- 
istrative Court”, which appeared in 
the January issue of the JOURNAL, 
has caused me irreparable mental 
anguish. 

The article, as submitted to you, 
contained the sentence 

We have appellate administrative 
tribunals . . . ranging from the Court 
of Customs and Patent Appeals to 
the Board of Tea Appeals. 

Your skeptic proofreader changed 
the name of the last-mentioned tri- 
bunal to Board of Tax Appeals, and 
it so appeared in the galley proof. 
I corrected the galley proof and 
changed the name back to Board of 
Tea Appeals. Nothing daunted, the 
unswerving proofreader changed it 
back to Board of Tax Appeals. Thus 
it appeared in the article as pub- 
lished. 

Really, there is a Board of Tea 
Appeals. It has existed for over fifty- 
two years. Its full name and present 
make-up, in the language of the 
statute (U.S.C., 1946 ed., Title 21, 
§ 47), is 

the United States Board of Tea Ap- 

peals, to consist of three employees of 

the Federal Security Agency, to be 
designated by the Federal Security 

Administrator. 

Also, there is no longer a Board of 
Tax Appeals. Since 1942, its name 
has been The Tax Court of the 
United States (U.S.C., 1946 ed., Title 
26, § 1100). It is referred to several 
times in my article as the Tax Court. 

Last but not least—your proof- 
reader badly diluted such sense as the 
original sentence made. 

So, I beseech you to publish this 
letter in an early issue of the Jour- 
NAL. Please don’t use the same proof- 
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reader. He might compromise the 
name into Board of Tea Tax Ap- 
peals. 

Louis G. CALDWELL 
Washington, D. C. 


[ Eprror’s Note: We apologize to Mr. 
Caldwell, the members of the Board 
of Tea Appeals and to our readers 
for the stubborness of our proof- 
reader. Our regret over the mistake 
is assuaged only by the thought that 
Mr. Caldwell’s letter will be as inter- 
esting to our readers as it was to us. ] 


Goethe's View 
of Legal Precedent 
® With respect to the article, ‘““Coun- 
selor Goethe: The German Poet as 
a Lawyer” (35 A.B.A.J. 985; Decem- 
ber, 1949), it may interest you that 
Reed and MacDonald, in their Cases 
and Materials on Legislation (1948) 
at page 131, immediately following 
the heading, “Legislative Precedent”, 
insert the following extract: 
Laws, like inherited disease, descend; 
They slyly wind their way from age to 
age, 
ail glide almost uneven from place 
to place. 
—Goethe, Faust 
LesTER B. ORFIELD 


Temple University Schoo! of Law 
Philadelphia, Pennsylvania 


An Explanation 
of the Inexplicable? 
™ May a mere country boy who does 
not pretend to know much put in his 
two cents’ worth in connection with 
some of the views expressed in your 
Views of Our Readers department 
in recent months? 

For more years than I care to count 
I have been reading the books of men 
who called themselves economists. 
sociologists, psychologists, historians, 
socialists, communists, judges, law- 
yers, etc., etc., ranging from Karl 
Marx and Herbert Spencer out in all 
directions! In front of me as I write 
are probably twenty-five books writ- 
ten in the past few years attempting 
to “explain the unexplainable and 


unscrew the inscrutable”—without 
results discernible to the naked eye. 

May I submit a simple resumé, so 
simple it may be written on a post- 
card? The ABC’s of the matter that 
is causing sleepless nights? 

A. The so-called human race is 
driven by a force as relentless and 
effective as gravity to obtain its needs 
and satisfy its desires with the least 
possible effort. 

B. To carry on any kind of “so- 
ciety”, work must be done. Because 
of “A” but two ways exist to insure 
the doing of that work: (1) economic 
necessity; (2) dictatorship. 

C. If everyone is to take care of 
everyone then everyone must con- 
tribute his share to the common effort. 
Because of “A” someone must see 
that they do it. 


There is probably nothing new in 
those statements. They may have 
been made, for all I know, ten thou- 
sand years ago but Van Loon came 
the closest I have seen when in The 
Story of Invention he wrote (Chapter 
2)% 


All inventions that have ever been 
made serve the general purpose of 
assisting man in his praiseworthy effort 
to pass through life with a maximum 
of pleasure in exchange for a mini- 
mum of effort. 


The same driving force that made 
our civilization will eventually de- 
stroy it. Every dictator in history 
has taken advantage of it. Unscrupu- 
lous men have always taken advan- 
tage of it. 

These three simple statements 
might be extended into volumes. 
They have been submitted in the 
past to men in all walks of life with 
a request for the reaction of the 
reader. To date but three men have 
made answers that would indicate 
they had any idea what it is all about. 

From the reading of history it 
would seem these ABC’s have never 
been generally understood and never 
will be. 

What is to be done about it all? 
Very little. 

BEN JONES 
Lyons, Kansas 
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Court of Claims 
(Continued from page 92) 


excess costs for labor and material 
because of the National Industrial 
Recovery Act;'® and for penalties 
imposed for working mechanics over 
eight hours a day on government 
jobs.'7 The Contract Settlement Act 
of 1944, 58 Stat. 649 et seq., 41 U.S.C. 
§§101-125, also provides that suit may 
be brought in the Court of Claims 
by any war contractor who is ag- 
grieved by the finding of a contract- 
ing agency on his claim.'® The War 
Contract Hardship Claims Act, 
commonly known as the Lucas Act, 
similarly permits recovery by war 
contractors on an equitable basis 
for losses arising out of certain war 
contracts if they can prove such 
losses arose without negligence or 
fault on their part.’ 

There have been scores of cases 
arising under these statutes. In a very 
important and interesting opinion 
entitled Howard Industries, Inc. v. 
United States, 113 Ct. Cl. 231, Judge 
Howell, who recently resigned from 
Congress to become a judge of the 
court, writing for four of the five 
judges, struck down two provisions 
of the relevant regulations because 
they misinterpreted the Lucas Act. 
In Loftts v. United States, 110 Ct. Cl. 
551, decided in 1948, the court, on 
the basis of an opinion by Littleton, 
]., the senior member of the court, 
awarded a contractor who had a 
contract for constructing an airfield 
at Charleston, South Carolina, an 
additional $506,756.95 for additional 
subsurface excavation work because 
of unforeseen conditions which he 
encountered in the enlargement of 
the airfield. The claimant had been 
denied relief by all of the adminis- 
trative agencies, including the War 
Settlements Review Board. 

Some of the Gold Clause cases 
arising out of the abrogation of the 
gold standard in 1933 arose in this 
court. In both Nortz v. United States, 
80 Ct. Cl. 859, an action on a group 
of gold certificates which read that a 
certain number of gold dollars were 
deposited in the Treasury payable to 
bearer on demand, and in Perry v. 


United States, 80 Ct. Cl. 861, an 
action on a liberty 
promised to pay principal and 
interest “in the United States gold 
coin of the present standard of 
value,” the Court of Claims certified 
the cases direct to the Supreme 
Court, which held in both cases that 
the individual was not entitled to 
recover—although as to the bond it 
stated that the action of Congress 
repudiating the express obligation 
of the Government was essentially 
unconstitutional, but that there was 
no showing of actual damages. (294 
U.S. 317, 330). 

An almost incredible case arose 
in 1941 in Belcher v. United States, 
94 Ct. Cl. 137. A postmaster ordered 
some coal from a local coal dealer 
to heat the local post office, after 
which both began their long vigil of 
waiting for the Government to pay. 


bond which 


The coal dealer being in need of 
money both he and the postmaster 
went to the local bank and signed a 
note for an amount equivalent to 
the amount owed. The proceeds were 
turned over to the coal dealer, but 
he still owed the bank on the note. 
The Comptroller General in a letter 
refused to pay on the ground that, 
since the bank had paid the money 
to the coal dealer, the debt was 
extinguished! 

The education in finance which 
the coal man thus received from the 
Comptroller General proved too 
great a shock and he passed on to his 
reward. But his wife sued in the 
Court of Claims. And the Attorney 


United States Court of Claims 


General, by his representative, 
actually defended against the claim. 
The court, in rendering judgment 
for the full bill of $200, said through 


Chief Judge Jones: 


We confess that we are . . . just a 
little surprised at the contents of the 
[Comptroller's] letter. It has neither 
pattern nor syllogism, but it certainly 
has point. 

This method of settling government 
obligations is so novel that, if reduced 
to practice, it should be patentable. 
It would solve many national prob- 
lems. The holder of a government 
obligation at one time or another is 
usually in need of money. He borrows 
money at the bank, and, ergo, the 
Government’s obligation is settled. 

5. Any claim for liquidated or 
unliquidated damages in cases not 
sounding in tort (28 U.S.C. § 1491): 
This category of cases pretty much 
overlaps the other general categories 
of jurisdiction which have already 
been discussed. 

6. Claims for infringement of pat- 
ents: By Act of June 25, 1910, 36 
Stat. 851, jurisdiction was granted 
the Court of Claims to render judg- 
ment for compensation to the owner 
of a patent whenever the same was 
used by the United States without 
license or lawful right. By Act of 
July 1, 1918, 40 Stat. 705, this was 
extended to apply to any patent 
“used or manufactured by or for the 
United States.”2° The court has had 
a long history of suits brought against 
the United States for patent infringe- 
ment. Some of the more interesting 
are those of Marconi wireless,2" the 
radio signaling system,?* the Garand 





16. Act of June 25, 1938, 52 Stat. 1197. The 
court has disposed of over 200 cases under this 
act alone, the last one being disposed of at the 
last term of court. 

17. 40 U.S.C. §324 provides that no laboring 
mechanic employed on a government job shall 
work more than eight hours on one calendar day; 
it also provides a penalty of five dollars for each 
violation. Any contractor aggrieved by the im- 
position of such penalty may appeal to the head 
of the department making the contract and, if he 
does not obtain relief, may file suit in the Court 
of Claims. 

18. 58 Stat. 649; 41 U.S.C. §§101-125. War con- 
tractor is defined as the holder of one or more 
wor contracts, being a prime contract (related 
to the prosecution of the war) or a subcontract 
(required for the performance of a prime con- 
tract). 

19. 60 Stat. 902. 

20. In the revision and codification of Title 28 
of the United States Code, approved June 25, 


1948, the Act of 1910 as amended by the Act of 
1918, was rewritten (28 U.S.C. §1498) without o 
substantial change in the jurisdiction. In sub- 
stance, the present patent jurisdiction gives to the 
United States, under the right of eminent domain, 
a license to use and manufacture, or to have used 
and manufactured for it, a patented invention. 
Such use and manufacture cannot be prohibited 
by an injunction. If suit is brought, the Govern- 
ment as defendant can raise any of the customary 
defenses regarding noninfringement or invalidity 
of the patent. 

21. Marconi Wireless Telegraph Co. v. U. S., 
81 Ct. Cl. 671, involved two patents issued to 
Marconi, a third issued to Lodge, ond a fourth 
issued to Fleming. The Marconi and Lodge patents 
dealt with tuned radio circuits and the Fleming 
patent with the forerunner of the electronic tube. 

22. National Electric Signaling Co. v. U. S., 76 
Ct. Cl. 545, dealt with Fessenden patents relat- 
ing to a radio signaling system which is popularly 
known today as the ‘heterodyne system”’. 
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United States Court of Claims 


rifle,23 the all-metal duralumin 
propellers for airplanes,?* counter- 
weight for a howitzer,”5 and the “joy 
stick” control for airplanes.”¢ 

In the latter case, Esnault-Pelterie, 
one of the pioneers of French avia- 
tion, 
infringement of his patents covering 
a vertical control lever universally 
pivoted at its bottom end, located 
approximately between the knees of 
the pilot, and connected to both the 
ailerons and the horizontal rudder 
of the plane. During the first World 
War some 7,500 planes having this 
control were manufactured for the 
United States without the consent 
or license of the inventor. The main 
issue was whether this type of control 
was instinctive and called for reflex 
movements on the part of the pilot 
to control the plane. After hearing 
much conflicting evidence from 
aviation experts, Commissioner Gor- 
don concluded that, whether such 
action was instinctive or not, could 
best be ascertained by one who had 
never flown an airplane. He there- 
fore had himself taken up in a plane 
equipped with dual control to as- 
certain at first hand whether the joy 
stick control was of a reflex nature. 
The Commissioner thrilled to the 
experience, held in his report that 
the joy stick control was instinctive, 
and recommended recovery. On the 
basis of his report, the court, per 
Booth, C. J., awarded a judgment 
of over $500,000. 

At the present time there are many 
interesting patent cases pending. 
They relate to such varied subjects 
as radar, bomb sights, cootie killers, 
airplane wing structure, and cos- 
metics in the form of camouflage 
grease paint. 


7. Claim for damages for unlawful 
imprisonment: The court has the 
unique jurisdiction “to render judg- 
ment upon any claim for damages 
by any person unjustly convicted of 
an offense against the United States 
and imprisoned.”*" In only one cas¢ 
has recovery been allowed; there the 
received a 


claimant judgment for 


the statutory maximum of $5,000.28 


8. Claim for loss as 


disbursing 


156 


Amer on Ro: 


sued the United States for . 


Association journo 


officer: The Court of Claims also has 
“jurisdiction to render judgment 
upon any claim by a disbursing 
officer of the United States or by his 
administrator or executor for relief 
from responsibility for loss, in line 


of duty, of Government funds, 
vouchers, records or other papers in 
his charge”, 28 U.S.C. § 1496. An 
interesting application of this statute 
is found in Deane A. Libby v. United 
States, 112 Ct. Cl. 533. In that case 
an Army Air Corps pilot, engaged 
in carrying aircraft to overseas desti- 
nations, was given $1,000 in five 
hundred one dollar bills and one 
hundred five dollar bills for expenses. 
Because he could not carry them 
in his purse, he carried them in his 
parachute bag, which he carefully 
checked from place to place. He 
examined the parachute bag at Natal 
and found the money intact, but on 
Palm Beach it 
was missing. The court, per Howell, 
J.. relieved him of his responsibility 


his arrival at West 


for the loss of the money. 


9. Settlement of accounts with the 
United States (28 U.S.C. § 1494): The 
court is also given jurisdiction to 
determine any amount due the 
United States by reason of any un 
settled account of any officer or agent 
contractor with, the United 


surety, or 


of, or 
States, or a guarantor, 
personal representative of any such 
officer, agent, or contractor, where 
(a) the claimant, or the person he 
represents, has applied to the proper 
department of the Government for 
settlement of the account, (b) three 
years have elapsed from the date of 
such application without settlement, 
and (c) no suit upon the same has 
been brought by the United States. 
Suit in this case must, as in other 


23. Burke & Herbert Bonk & Trust Co. v. U. S$ 
106, and John D. Pedersen v. U. S 


107 Ctr. Cl 
109 Ct. Cl. 226 

24. Reed Propeller Co., Inc. v. U. S., 95 Ct. Cl 
262 

25. Olsson v. U. S., 72 Ct. Cl. 72 and 87 Ct. Cl 
642 


n the addition of o 
ovnterweiaht of approximately 140 pounds ap 
plied to the breech of o field howitzer, by which 
the recoil effects of the barrel were so changed 
n the gun 


The invention here consisted 


lighter mechanism could be used 


rage with the consequent net total saving 


weah. This resulted in (a) reducing the cost of 


focture ond (b) easier monevuverability of the 


cases, be brought against the United 
States and, if the petitioner affirma- 
tively alleges that something is due 
him, he may obtain a_ separate 
recovery.”® 


10. Claim for loss of oyster beds 
(28 U.S.C, § 1497): General jurisdic- 
tion has also been conferred upon 
the Court of Claims to render judg- 
ment against the United States for 
the recovery of the reasonable com- 
pensation to oyster growers on 
private or leased lands or bottoms 
arising from dredging operations or 
use of other machinery or equipment 
in making river or harbor improve- 
ments authorized by act of Congress.*° 

11. Indian tribal claims: Pursuant 
to the Act of August 13, 1946 (60 
Stat. 1049), an Indian tribe may sue 
on claims accruing after the date of 
approval of the act and arising 
under the Constitution, laws and 
treaties of the United States, execu- 
tive orders of the president, or other- 
wise cognizable if the claimant were 
not an Indian tribe.3! Prior to this 
act, tribal Indians could not sue the 
Government except under special 
jurisdictional acts. 


12. Claims under special jurisdic- 
tional acts: Congress has from time 
to time passed hundreds of special 
jurisdictional acts referring special 
cases to the Court of Claims—claims 
which do not come under its general 
jurisdiction. Jurisdiction has thus 
been conferred upon the court to 
determine liability in over one 
hundred claims of different Indian 
tribes. Congress also passed hundreds 
of special acts directing the court to 
adjudicate specified cases of alleged 
tort. An illustration of this type of 


case is found in Stubbs v. United 


gun in the field. Both of these factors were con- 
sidered in the accounting. 

26. Esnault-Pelterie v. U. S., 81 Ct. Cl. 785 
303 U. S. 26. 


27. Act of May 24, 1938, 52 Stat. 438; 18 
U.S.C. § 732; 28 U.S.C. §1495 
28. Andolschek v. U. S., 111 Ct. Cl. 567. 


29. See Gerding Adm'x. v 
28 Ct. Cl. 53); and Stondord Dredging Co 

S.. 71 Cr. Cl. 218 

30. See Seipp v. U. S., 107 Ct. Cl. 210 

31. There is some question as to the status o! 
this provision, since it seems to have been ir 

ivertently omitted from the Judicial Code enacted 
» 1948 


U. S., 26 Ct, Cl. 319 
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States, 86 Ct. Cl. 152, where plainuff, 
per Green, J., recovered $50,000 for 
loss of a silver fox farm because the 
Government, by enlargement of a 
national park, had interfered with 
the breeding habits of his silver foxes. 


Government's Defenses 

May Be Waived 

From the beginning the court has 
recognized that Congress, in the 
exercise of its power to give effect to 
the obligations of the United States, 
may waive defenses, establish a rule 
of decision favorable to the claimant, 
or create a right of action in his 
favor. In the exercise of this right 
Congress has waived such defenses 
as res judicata (Nock v. United 
States, 2 Ct. Cl. 451; Caldera cases, 
15 Ct. Cl. 546; Export Oil Corpora- 
tion v. United States, 64 Ct. Cl. 342, 
349) ; Statute of Limitations (Balmer 
v. United States, 26 Ct. Cl. 82); 
accord and satisfaction (Edwards v. 
United States, 79 Ct. Cl. 436, 445) ; 
that defendant’s agent was unauthor- 
ized to act in the matter (Murphy 
v. United States, 35 Ct. Cl. 494; 
Braden v. United States, 16 Ct. Cl. 
389; Southern Railway v. United 
States, 45 Ct. Cl. 322) ; permitted suit 
in tort for unauthorized act of agent 
(Boudinot v. United States, 18 Ct. 
Cl. 716, 728 and Walton v. United 
States, 24 Ct. Cl. 372; Snare and 
Triest v. United States, 46 Ct. Cl. 
109; Butler Lumber Company v. 
United States, 73 Ct. Cl. 270, 289; 
Radel Oyster Co. v. United States, 
78 Ct. Cl. 816); authorized tribal 
suit on oral promise of agents un- 
ratified by Congress (Iowa Tribe of 
Indians v. United States, 68 Ct. Cl. 
585) ; prescribed the rule of damages 
(Irby v. United States, 57 Ct. Cl. 60, 
63) ; and created a right of action in 
petitioners (Garrett v. United States, 
70 Ct. Cl. 304 and Alcock v. United 
States, 74 Ct. Cl. 308) . 


13. Unique Congressional and De- 
partmental cases (28 U.S.C. § 1492): 
Unlike any other court in the 
country, the Court of Claims has 
jurisdiction to report to either 
house of Congress on any bill re- 
ferred to the court by such house, 





except the bill for a pension, and to 
render judgment if the claim against 
the United States represented by the 
referred bill is one over which the 
court has jurisdiction under other 
Acts of Congress” (28 U.S.C. § 1492) . 
Cases of such congressional reference 
have declined and today there are 
only seven congressional references 
in the Court of Claims. 


14. Reports to Executive Depart- 
ments (28 U.S.C. § 1493): The court 
also has “jurisdiction to report to 
the head of any executive depart- 
ment on any claim or matter involv- 
ing controverted questions of law or 
fact and referred by him to such 
court, and to render judgment if the 
claim or matter referred is one over 
which the court has jurisdiction 
under other Acts of Congress” (28 
U.S.C. § 1493). These departmental 
references are now almost a thing of 
the past. There is only one pending 
on the Court’s present calendar. 


Much History 
Is Illustrated by the Court 


Much of the past history of the 
United States may be found in the 
various types of jurisdiction which 
have from time to time been con- 
ferred on the Court of Claims. 

(a) French Spoliation Claims 

By the Act of January 20, 1885, 23 
Stat. 283, Congress conferred juris- 
diction on the court to examine and 
determine the validity and amount 
due citizens of the United States 
having “valid claims to indemnity 
upon the French government aris- 
ing out of illegal captures, deten- 
tions, seizures, condemnations, and 
confiscations” between the time of 
the execution of King Louis XVI and 
the year 1801 when that government 
was engaged in a raid on our com- 
merce. The United States and France 
had entered into a convention where- 
by France provided reparations to 
the United States for the losses of 
our citizens. The court decided 
hundreds of cases and published a 
separate volume made up of the 
name of the claimant, master and 
vessel, and the amount awarded to 
the claimant.*? 


United States Court of Claims 




































































(b) Naval Bounty Cases. 


By the Act of March 3, 1883 (R.S. 
§ 4635) the court was given jurisdic- 
tion to award the officers and crew 
of United States Navy ships a collec- 
tive bounty of $100 for each person 
aboard an enemy vessel destroyed “if 
the enemy vessel was of inferior 
force: $200 if of equal or superior 
force.” The commander was to 
receive 5 per cent, the remainder 
being divided among the men. This 
act was in effect on May 1, 1898, 
when Admiral Dewey sank the 
Spanish fleet at Manila Bay. There- 
after Dewey and his men sued the 
United States in the Court of Claims 
for a bounty of $200 for each of the 
1,914 men in the Spanish fleet, on 
the theory that the Spanish fleet was 
The 
exhaustive and 
elaborate comparison of ships and 
specifications, held that the Span- 
iards had a superior force if the 
shore batteries were included, but 
that under the statute only the ships 
counted, and that the Spanish ships 
were not quite equal. So Dewey and 
his men got only $100 per Spaniard.** 
But even so Dewey qualified as one 
of the original “five per-centers”. 


of equal or superior force. 


Court, after an 


(c) Kentucky Drafted-Men’s Suits. 

The Court was also given jurisdic- 
tion of what came to be known as 
the “Kentucky drafted-men” suits 
arising out of the Civil War, over 
6,000 of which were determined in 
class suits. These claims involved (1) 
cases where a man was drafted and 
released from the obligation to 
render personal service upon pay- 
ment of $300 commutation money, 
(2) cases where a man was drafted 
and was released upon furnishing a 
substitute, and (3) cases where a 
slave was drafted, but was released 
upon payment of $300, presumably 
by his master. All were based upon 
the fact that it was subsequently 
found that the districts in which the 
claimants lived had furnished their 
full quota and therefore no citizen 


32. See | French Spoliation Cases, reported to 
49th and SOth Congresses by Court of Cloims. 

33. Engagement at Manila Bay, May 1, 1898, 
36 Ct. Cl. 206; see also Engagement off Santiago 
Bay, Cubo, July 3, 1898, 36 Cr. Cl. 200 


February, 1950 * Vol. 36 1§7 












































Views of Our Readers 





with him. I have in mind a few more 
arguments that can be made in favor 
of his program. 

WALTER T. FISHER 
Chicago, Illinois 


Board of Tea Appeals 
Does Exist 


® What one of your proofreaders did 
to my article, “The Proposed Admin- 
istrative Court”, which appeared in 
the January issue of the JOURNAL, 
has caused me irreparable mental 
anguish. 

The article, as submitted to you, 
contained the sentence 

We have appellate administrative 
tribunals . . . ranging from the Court 
of Customs and Patent Appeals to 
the Board of Tea Appeals. 

Your skeptic proofreader changed 
the name of the last-mentioned tri- 
bunal to Board of Tax Appeals, and 
it so appeared in the galley proof. 
I corrected the galley proof and 
changed the name back to Board of 
Tea Appeals. Nothing daunted, the 
unswerving proofreader changed it 
back to Board of Tax Appeals. Thus 
it appeared in the article as pub- 
lished. — 

Really, there is a Board of Tea 
Appeals. It has existed for over fifty- 
two years. Its full name and present 
make-up, in the language of the 
statute (U.S.C., 1946 ed., Title 21, 
§ 47), is 

the United States Board of Tea Ap- 

peals, to consist of three employees of 

the Federal Security Agency, to be 
designated by the Federal Security 

Administrator. 

Also, there is no longer a Board of 
Tax Appeals. Since 1942, its name 
has been The Tax Court of the 
United States (U.S.C., 1946 ed., Title 
26, § 1100). It is referred to several 
times in my article as the Tax Court. 

Last but not least—your proof- 
reader badly diluted such sense as the 
original sentence made. 

So, I beseech you to publish this 
letter in an early issue of the Jour- 
NAL. Please don’t use the same proof- 
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reader. He might compromise the 
name into Board of Tea Tax Ap 
peals. 

Louis G. CALDWELL 
Washington, D. C. 


[Epiror’s NoTE: We apologize to Mr. 
Caldwell, the members of the Board 
of Tea Appeals and to our readers 
for the stubborness of our proof- 
reader. Our regret over the mistake 
is assuaged only by the thought that 
Mr. Caldwell’s letter will be as inter- 
esting to our readers as it was to us.] 


Goethe's View 
of Legal Precedent 
® With respect to the article, ‘““Coun- 
selor Goethe: The German Poet as 
a Lawyer” (35 A.B.A.J. 985; Decem- 
ber, 1949), it may interest you that 
Reed and MacDonald, in their Cases 
and Materials on Legislation (1948) 
at page 131, immediately following 
the heading, “Legislative Precedent”, 
insert the following extract: 
Laws, like inherited disease, descend; 
They slyly wind their way from age to 
age, 
And glide almost uneven from place 
to place. 
—Goethe, Faust 
LESTER B. ORFIELD 


Temple University School of Law 
Philadelphia, Pennsylvania 


An Explanation 
of the Inexplicable? 
® May a mere country boy who does 
not pretend to know much put in his 
two cents’ worth in connection with 
some of the views expressed in your 
Views of Our Readers department 
in recent months? 

For more years than I care to count 
I have been reading the books of men 
who called themselves economists. 
sociologists, psychologists, historians, 
socialists, communists, judges, law- 
yers, etc., etc., ranging from Karl 
Marx and Herbert Spencer out in all 
directions! In front of me as I write 
are probably twenty-five books writ- 
ten in the past few years attempting 
to “explain the unexplainable and 


unscrew the inscrutable”—withou 
results discernible to the naked eye, 

May I submit a simple resumé, 
simple it may be written on a pos. 
card? The ABC’s of the matter that 
is causing sleepless nights? 


A. The so-called human race js 
driven by a force as relentless and 
effective as gravity to obtain its needs 
and satisfy its desires with the leas 
possible effort. 

B. To carry on any kind of “so. 
ciety”, work must be done. Because 
of “A” but two ways exist to insure 
the doing of that work: (1) economic 
necessity; (2) dictatorship. 

C. If everyone is to take care of 
everyone then everyone must con. 
tribute his share to the common effort. 
Because of “A” someone must see 
that they do it. 


There is probably nothing new in 
those statements. They may have 
been made, for all I know, ten thov- 
sand years ago but Van Loon came 
the closest I have seen when in The 
Story of Invention he wrote (Chapter 
2): 

All inventions that have ever been 
made serve the general purpose of 
assisting man in his praiseworthy effort 
to pass through life with a maximum 
of pleasure in exchange for a mini- 
mum of effort. 

The same driving force that made 
our civilization will eventually de- 
stroy it. Every dictator in history 
has taken advantage of it. Unscrupu- 
lous men have always taken advan- 
tage of it. 

These three simple statements 
might be extended into volumes. 
They have been submitted in the 
past to men in all walks of life with 
a request for the reaction of the 
reader. To date but three men have 
made answers that would indicate 
they had any idea what it is all about. 

From the reading of history it 
would seem these ABC's have never 
been generally understood and never 
will be. 

What is to be done about it all? 
Very little. 

BEN JONES 
Lyons, Kansas 
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Court of Claims 

(Continued from page 92) 

excess costs for labor and material 
because of the National Industrial 
Recovery Act;@ and for penalties 
imposed for working mechanics over 
eight hours a day on government 
jobs.'7 The Contract Settlement Act 
of 1944, 58 Stat. 649 et seq., 41 U.S.C. 
§§101-125, also provides that suit may 
be brought in the Court of Claims 
by any war contractor who is ag- 
grieved by the finding of a contract- 
ing agency on his claim.18 The War 
Contract Hardship Claims Act, 
commonly known as the Lucas Act, 
similarly permits recovery by war 
contractors on an equitable basis 
for losses arising out of certain war 
contracts if they can prove such 
loses arose without negligence or 
fault on their part.!® 

There have been scores of cases 
arising under these statutes. In a very 
important and interesting opinion 
entitled Howard Industries, Inc. v. 
United States, 113 Ct. Cl. 231, Judge 
Howell, who recently resigned from 
Congress to become a judge of the 
court, writing for four of the five 
judges, struck down two provisions 
of the relevant regulations because 
they misinterpreted the Lucas Act. 
In Loftis v. United States, 110 Ct. Cl. 
551, decided in 1948, the court, on 
the basis of an opinion by Littleton, 
J. the senior member of the court, 
awarded a contractor who had a 
contract for constructing an airfield 
at Charleston, South Carolina, an 
additional $506,756.95 for additional 
subsurface excavation work because 
of unforeseen conditions which he 
encountered in the enlargement of 
the airfield. The claimant had been 
denied relief by all of the adminis- 
lative agencies, including the War 
Settlements Review Board. 

Some of the Gold Clause cases 
arising out of the abrogation of the 
gold standard in 1933 arose in this 
court. In both Nortz v. United States, 
80 Ct. Cl. 859, an action on a group 
of gold certificates which read that a 
certain number of gold dollars were 
deposited in the Treasury payable to 


bearer on demand, and in Perry v. 





United States, 80 Ct. Cl. 861, an 
action on a liberty bond which 
promised to pay principal and 
interest “in the United States gold 
coin of the present standard of 
value,” the Court of Claims certified 
the cases direct to the Supreme 
Court, which held in both cases that 
the individual was not entitled to 
recover—although as to the bond it 
stated that the action of Congress 
repudiating the express obligation 
of the Government was essentially 
unconstitutional, but that there was 
no showing of actual damages. (294 
U. S. 317, 330) . 


An almost incredible case arose 
in 1941 in Belcher v. United States, 
94 Ct. Cl. 137. A postmaster ordered 
some coal from a local coal dealer 
to heat the local post office, after 
which both began their long vigil of 
waiting for the Government to pay. 
The coal dealer being in need of 
money both he and the postmaster 
went to the local bank and signed a 
note for an amount equivalent to 
the amount owed. The proceeds were 
turned over to the coal dealer, but 
he still owed the bank on the note. 
The Comptroller General in a letter 
refused to pay on the ground that, 
since the bank had paid the money 
to .the coal dealer, the debt was 
extinguished! 


The education in finance which 
the coal man thus received from the 
Comptroller General proved too 
great a shock and he passed on to his 
reward. But his wife sued in the 
Court .of Claims. And the Attorney 


United States Court of Claims 


General, by his _ representative, 
actually defended against the claim. 
The court, in rendering judgment 
for the full bill of $200, said through 
Chief Judge Jones: 


We confess that we are . . . just a 
little surprised at the contents of the 
[Comptroller’s] letter. It has neither 
pattern nor syllogism, but it certainly 
has point. 

This method of settling government 
obligations is so novel that, if reduced 
to practice, it should be patentable. 
It would solve many national prob- 
lems. The holder of a government 
obligation at one time or another is 
usually in need of money. He borrows 
money at the bank, and, ergo, the 
Government’s obligation is settled. 

5. Any claim for liquidated or 
unliquidated damages in cases not 
sounding in tort (28 U.S.C. § 1491): 
This category of cases pretty much 
overlaps the other general categories 
of jurisdiction which have already 
been discussed. ; 

6. Claims for infringement of pat- 
ents: By Act of June 25, 1910, 36 
Stat. 851, jurisdiction was granted 
the Court of Claims to render judg- 
ment for compensation to the owner 
of a patent whenever the same was 
used by the United States without 
license or lawful right. By Act of 
July 1, 1918, 40 Stat. 705, this was 
extended to apply to any patent 
“used or manufactured by or for the 
United States.”2° The court has had 
a long history of suits brought against 
the United States for patent infringe- 
ment. Some: of the more interesting 
are those of Marconi wireless,2" the 
radio signaling system,?? the Garand 





16. Act of June 25, 1938, 52 Stat. 1197. The 
court has disposed of over 200 cases under this 
act alone, the last one being disposed of af’ the 
last term of court. 

17. 40 U.S.C. §324 provides that no laboring 
mechanic employed on a government job shall 
work more than eight hours on one calendar day; 
it also provides a penalty of five dollars for each 
violation. Any contractor aggrieved by the im- 
position of such penalty may appeal to the head 
of the department making the contract and, if he 
does not obtain relief, may file suit in the Court 
of Claims. 

18. 58 Stat. 649; 41 U.S.C. §§101-125. War con- 
tractor is defined as the holder of one or more 
war contracts, being a prime contract (related 
to the prosecution of the war) or a subcontract 
(required for the performance of a prime con- 
tract). 

19. 60 Stat. 902. 

20. In the revision and codification of Title 28 
of the United States Code, approved June 25, 


1948, the Act of 1910 as amended by the Act of 
1918, was rewritten (28 U.S.C. §1498) without a 
substantial change in the jurisdiction. In sub- 
stance, the present patent jurisdiction gives to the 
United States, under the right of eminent domain, 
a license to use and manufacture, or to have used 
and manufactured for it, a patented invention. 
Such use and manufacture cannot be prohibited 
by an injunction. If suit is brought, the Govern- 
ment as defendant can raise any of the customary 
defenses regarding noninfringement or invalidity 
of the patent. 

21. Marconi Wireless Telegraph Co. v. U. S., 
81 Ct. Cl. 671, involved two patents issued to 
Marconi, a third issued to Lodge, and a fourth 
issued to Fleming. The Marconi and Lodge patents 
dealt with tuned radio circuits and the Fleming 
patent with the forerunner of the electronic tube. 

22. National Electric Signaling Co. v. U. $., 76 
Ct. Cl. 545, dealt with Fessenden patents relat- 
ing to a radio signaling system which is popularly 
known today as the ‘heterodyne system’’. 
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rifle, the all-metal duralumin 
propellers for airplanes,2 counter- 
weight for a howitzer,” and the “joy 
stick” control for airplanes.?¢ 

In the latter case, Esnault-Pelterie, 
one of the pioneers of French avia- 
tion, sued the United States for 
infringement of his patents covering 
a vertical control lever universally 
pivoted at its bottom end, located 
approximately between the knees of 
the pilot, and connected to both the 
ailerons and the horizontal rudder 
of the plane. During the first World 
War some 7,500 planes having this 

.control were manufactured for the 
United States without the consent 
or license of the inventor. The main 
issue was whether this type of control 
was instinctive and called for reflex 
movements on the part of the pilot 
to control the plane. After hearing 
much conflicting evidence from 
aviation experts, Commissioner Gor- 
don concluded that, whether such 
action was instinctive or not, could 
best be ascertained by one who had 
never flown an airplane. He there- 
fore had himself taken up in a plane 
equipped with dual control to as- 
certain at first hand whether the joy 
stick control was of a reflex nature. 
The Commissioner thrilled to the 
experience, held in his report that 
the joy stick control was instinctive, 
and recommended recovery. On the 
basis of his report, the court, per 
Booth, C. J., awarded a judgment 
of over $500,000. 

At the present time there are many 
interesting patent cases pending. 
They relate to such varied subjects 
as radar, bomb sights, cootie killers, 
airplane wing structure, and cos- 
metics in the form of camouflage 
grease paint. 


7. Claim for damages for unlawful 
imprisonment: The court has the 
unique jurisdiction “to render judg- 
ment upon any claim for damages 
by any person unjustly convicted of 
an offense against the United States 
and imprisoned.”?7 In only one case 
has recovery been allowed; there the 
claimant received a judgment for 
the statutory maximum of $5,000.28 


8. Claim for loss as disbursing 
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officer: The Court of Claims also has 
“jurisdiction to render judgment 
upon any claim by a disbursing 
officer of the United States or by his 
administrator or executor for relief 
from responsibility for loss, in line 
of duty, of Government funds, 
vouchers, records or other papers in 
his charge”, 28 U.S.C. § 1496. An 
interesting application of this statute 
is found in Deane A. Libby v. United 
States, 112 Ct. Cl. 533. In that case 
an Army Air Corps pilot, engaged 
in carrying aircraft to overseas desti- 
nations, was given $1,000 in five 
hundred one dollar bills and one 
hundred five dollar bills for expenses. 
Because he could not carry them 
in his purse, he carried them in his 
parachute bag, which he carefully 
checked from place to place. He 
examined the parachute bag at Natal 
and found the money intact, but on 
his arrival at West Palm Beach it 
was missing. The court, per Howell, 
J., relieved him of his responsibility 
for the loss of the money. 


9. Settlement of accounts with the 
United States (28 U.S.C. § 1494): The 
court is also given jurisdiction to 
determine any amount due the 
United States by reason of any un- 
settled account of any officer or agent 
of, or contractor with, the United 
States, or a guarantor, surety, or 
personal representative of any such 
officer, agent, or contractor, where 
(a) the claimant, or the person he 
represents, has applied to the proper 
department of the Government for 
settlement of the account, (b) three 
years have elapsed from the date of 
such application without settlement, 
and (c) no suit upon the same has 
been brought by the United States. 
Suit in this case must, as in other 


cases, be brought against the Unite 
States and, if the petitioner affirma. 
tively alleges that something is dye 
him, he may obtain a separate 
recovery.?9 


10. Claim for loss of oyster beds 
(28 U.S.C. § 1497): General jurisdic. 
tion has also been conferred upon 
the Court of Claims to render judg. 
ment against the United States for 
the recovery of the reasonable com. 
pensation to oyster growers on 
private or leased lands or bottoms 
arising from dredging operations or 
use of other machinery or equipment 
in making river or harbor improve. 
ments authorized by act of Congress, 

11. Indian tribal claims: Pursuant 
to the Act of August 13, 1946 (60 
Stat. 1049), an Indian tribe may sue 
on claims accruing after the date of 
approval of the act and _ arising 
under the Constitution, laws and 
treaties of the United States, execu- 
tive orders of the president, or other. 
wise cognizable if the claimant were 
not an Indian tribe.*! Prior to this 
act, tribal Indians could not sue the 
Government except under special 
jurisdictional acts. 


12. Claims under special jurisdic- 
tional acts: Congress has from time 
to time passed hundreds of special 
jurisdictional acts referring special 
cases to the Court of Claims—claims 
which do not come under its general 
jurisdiction. Jurisdiction has thu 
been conferred upon the court to 
determine liability in over one 
hundred claims of different Indian 
tribes. Congress also passed hundreds 
of special acts directing the court to 
adjudicate specified cases of alleged 
tort. An illustration of this type o 
case is found in Stubbs v. United 





23. Burke & Herbert Bank & Trust Co. v. U. S., 
107 Ct. Cl. 106, and John D. Pedersen v. U. S., 
109 Ct. Cl. 226. 

24. Reed Propeller Co., Inc. v. U. S., 95 Ct. Cl. 
262. 

25. Olsson v. U. $., 72 Ct. Cl. 72 and 87 Ct. Cl. 
642. 

The invention here consisted in the addition of a 
counterweight of approximately 140 pounds ap- 
plied to the breech of a field howitzer, by which 
the recoil effects of the barrel were so changed 
that lighter mechanism could be used in the gun 
carriage with the consequent net total saving in 
weight. This resulted in (a) reducing the cost of 
manufacture ond (b) easier maneuverability of the 


gun in the field. Both of these factors were co 
sidered in the accounting. 

26. Esnault-Pelterie v. U. S., 81 Ct. Cl. 7% 
303 U. S. 26. 

27. Act of May 24, 1938, 52 Stat. 438; | 
U.S.C. § 732; 28 U.S.C. §1495. 

28. Andolschek v. U. $., 111 Ct. Cl. 567. 

29. See Gerding Adm'x. v. U. S., 26 Ct. Cl. 318, 
28 Ct. Cl. 531; and Standard Dredging Co. *. 
U. S., 71 Ct. Cl. 218. 

30. See Seipp v. U. S., 107 Ct. Cl. 210. 

31. There is some question as to the status ¢ 
this provision, since it seems to have been * 
advertently omitted from the Judicial Code enacted 
in 1948. 
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States, 86 Ct. Cl. 152, where plaintiff, 
per Green, J., recovered $50,000 for 
loss of a silver fox farm because the 
Government, by enlargement of a 
national park, had interfered with 
the breeding habits of his silver foxes. 


Government's Defenses 

May Be Waived 

From the beginning the court has 
recognized that Congress, in the 
exercise of its power to give effect to 
the obligations of the United States, 
may waive defenses, establish a rule 
of decision favorable to the claimant, 
or create a right of action in his 
favor. In the exercise of this right 
Congress has waived such defenses 
as res judicata (Nock v. United 
States, 2 Ct. Cl. 451; Caldera cases, 
15 Ct. Cl. 546; Export Oil Corpora- 
tion v. United States, 64 Ct. Cl. 342, 
$49) ; Statute of Limitations (Balmer 
v. United States, 26 Ct. Cl. 82); 
accord and satisfaction (Edwards v. 
United States, 79 Ct. Cl. 436, 445) ; 
that defendant’s agent was unauthor- 
ized to act in the matter (Murphy 
v. United States, 35 Ct. Cl. 494; 
Braden v. United States, 16 Ct. Cl. 
389; Southern Railway v. United 
States, 45 Ct. Cl. 322) ; permitted suit 
in tort for unauthorized act of agent 
(Boudinot v. United States, 18 Ct. 
Cl. 716, 728 and Walton v. United 
States, 24 Ct. Cl. 372; Snare and 
Triest v. United States, 46 Ct. Cl. 
109; Butler Lumber Company v. 
United States, 73 Ct. Cl. 270, 289; 
Radel Oyster Co. v. United States, 
78 Ct. Cl. 816); authorized tribal 
suit on oral promise of agents un- 
ratified by Congress (Iowa Tribe of 
Indians v. United States, 68 Ct. Cl. 
585) ; prescribed the rule of damages 
(Irby v. United States, 57 Ct. Cl. 60, 
63) ; and created a right of action in 
petitioners (Garrett v. United States, 
10 Ct. Cl. 804 and Alcock v. United 
States, 74 Ct. Cl. 308) . 


13. Unique Congressional and De- 
partmental cases (28 U.S.C. § 1492): 
Unlike any other court in the 
country, the Court of Claims has 
Jurisdiction to report to either 
house of Congress on any bill re- 
ferred to the court by such house, 


except the bill for a pension, and to 
render judgment if the claim against 
the United States represented by the 
referred bill is one over which the 
court has jurisdiction under other 
Acts of Congress” (28 U.S.C. § 1492) . 
Cases of such congressional reference 
have declined and today there are 
only seven congressional references 
in the Court of Claims. 


14. Reports to Executive Depart- 
ments (28 U.S.C. § 1493): The court 
also has “jurisdiction to report to 
the head of any executive depart- 
ment on any claim or matter involv- 
ing controverted questions of law or 
fact and referred by him to such 
court, and to render judgment if the 
claim or matter referred is one over 
which the court has jurisdiction 
under other Acts of Congress” (28 
U.S.C. § 1493). These departmental 
references are now almost a thing of 
the past. There is only one pending 
on the Court’s present calendar. 


Much History 
Is Illustrated by the Court 


Much of the past history of the 
United States may be found in the 
various types of jurisdiction which 
have from time to time been con- 
ferred on the Court of Claims. 

(a) French Spoliation Claims 

By the Act of January 20, 1885, 23 
Stat. 283, Congress conferred juris- 
diction on the court to examine and 
determine the validity and amount 
due citizens of the United States 
having “valid claims to indemnity 
upon the French government aris- 
ing out of illegal captures, deten- 
tions, seizures, condemnations, and 
confiscations” between the time of 
the execution of King Louis XVI and 
the year 1801 when that government 
was engaged in a raid on our com- 
merce. The United States and France 
had entered into a convention where- 
by France provided reparations to 
the United States for the losses of 
our citizens. The court decided 
hundreds of cases and published a 
separate volume made up of the 
name of the claimant, master and 
vessel, and the amount awarded to 
the claimant.5? 


United States Court of Claims 


(b) Naval Bounty Cases. 


By the Act of March 3, 1883 (R.S. 
§ 4635) the court was given jurisdic- 
tion to award the officers and crew 
of United States Navy ships a collec- 
tive bounty of $100 for each person 
aboard an enemy vessel destroyed “if 
the enemy vessel was of inferior 
force: $200 if of equal or superior 
force.” The commander was to 
receive 5 per cent, the remainder 
being divided among the men. This 
act was in effect on May 1, 1898, 
when Admiral Dewey sank the 
Spanish fleet at Manila Bay. There- 
after Dewey and his men sued the 
United States in the Court of Claims 
for a bounty of $200 for each of the 
1,914 men in the Spanish fleet, on 
the theory that the Spanish fleet was 
of equal or superior force. The 
Court, after an exhaustive and 
elaborate comparison of ships and 
specifications, held that the Span- 
iards had a superior force if the 
shore batteries were included, but 
that under the statute only the ships 
counted, and that the Spanish ships 
were not quite equal. So Dewey and 
his men got only $100 per Spaniard.** 
But even so Dewey qualified as one 
of the original “‘five per-centers”. 


(c) Kentucky Drafted-Men’s Suits. 


The Court was also given jurisdic- 
tion of what came to be known as 
the “Kentucky drafted-men” suits 
arising out of the Civil War, over 
6,000 of which were determined in 
class suits. These claims involved (1) 
cases where a man was drafted and 
released from the obligation to 
render personal service upon pay- 
ment of $300 commutation money, 
(2) cases where a man was drafted 
and was released upon furnishing a 
substitute, and (3) cases where a 
slave was drafted, but was released 
upon payment of $300, presumably 
by his master. All were based upon 
the fact that it was subsequently 
found that the districts in which the 
claimants lived had furnished their 
full quota and therefore no citizen 





32. See | French Spoliation Cases, reported to 
49th and 50th Congresses by Court of Claims. 

33. Engagement at Manila Bay, May 1, 1898, 
36 Ct. Cl. 206; see also Engagement off Santiago 
Bay, Cuba, July 3, 1898, 36 Ct. Cl. 200. 
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was legally subject to the draft. But 
the court denied recovery, holding 
that the military authorities were 
justified in basing their acts upon 
the records as they were at the time 
the draft order was made.*4 


(d) Indian Depredation Cases. 

By Act of March 3, 1891, 26 Stat. 
851-2, the court was also given juris- 
diction to adjudicate ‘‘all claims for 
property of citizens of the United 
States taken or destroyed by Indians 
belonging to any band, tribe or na- 
tion in amity with the United States, 
without just cause or provocation on 
the part of the owner or agent in 
charge, and not returned or paid for.” 
Under this statute the court made 
hundreds of awards to individual 
citizens for depredations committed 
by individual Indians who had wan- 
dered off from their reservations.% 

It is impossible, of course, in 
limited space to indicate the diverse 
nature of other cases that have come 
before the court. Two popular ar- 
ticles appearing in the Saturday Eve- 
ning Post of February 19 and 26, 
1949, by Beverly Smith, give in 
romantic language the story of some 
of these cases. The court had had, 
for instance, a claim by a lady in a 
trailer whose precious wedding china 
was jarred off the shelves by artillery 
fire and broken; claims by ex-rum 
runners who sued for overpayment 
of income taxes; a claim by a woman 
who maintained that prohibition 
had given her husband the liquor 
habit; and claims by Gold Star 
Mothers for traveling expenses. 


Largest Claims in World 

Are Heard by Court 

There is no court in the world in 
which larger claims are preser:ted for 
adjudication.** But the court prides 
itself on giving the same considera- 
tion to small as to large claims. Some 
of us who are in the habit of bring- 
ing large claims in the court believe 
that is only too true. Human nature 
being what it is, whether under the 
cover of a judicial robe or otherwise, 
it is hard to react as sympathetically 
to a corporate claimant asking for. 
$20,000,000 as to a widow living in 
a trailer camp who asks for a modest 
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$1,000. The late Joseph Choate 
brought a suit in 1911] in behalf of 
the Missouri, Kansas and Texas Rail- 
road Company for more than $61,- 
000,000 which, it was alleged, was 
the value of certain lands to which 
the railroad company considered it- 
self entitled.37 That was a “whale” 
of a claim for that time. Because of 
its size, counsel pressed the court 
pretty hard to do justice to the rich 
as well as to the poor. The argument 
was that, “if this were a suit between 
private parties for a moderate 
amount there could be no question 
of its receiving favorable considera- 
tion.” The court in its opinion com- 
mented, “If the size of the claim 
could have anything to do with the 
result, the sooner this court retires 
from business the better for the 
citizen.” But the court decided 
against the claimant. Since the time 
of that case, the Sioux Indians filed 
some twenty-four suits for a total 
of over a billion dollars. One of them 
was for all the gold in the Black Hills. 
They also lost. The largest judgment 
entered by the court prior to 1950 
appears to have been one for $6,993,- 
516.91 awarded to Swift & Company 
relating to taxes, 69 Ct. Cl. 171 
(1930). On January 3, 1950, the court 
in a single case entered three judg- 
ments in behalf of four Indian bands 
aggregating $16,515,604.77 (Alcea 
Band of Tillamooks, No. 45,230). 
Prior to that case three Indian tribes 
have each received judgments in ex- 
cess of $5,000,000 (Indians of Califor- 
nia v. United States, 102 Ct. Cl. 839; 
The Klamath and Moadoc Tribes of 
Indians v. United States, 85 Ct. Cl. 
451, 304 U.S. 119; and Eastern Chero- 
kees v. United States, 45 Ct. Cl. 104, 
202 U. S. 101). In the case of Jn- 
dians of California, supra, the Court 
found they were entitled to $17,053,- 
941.98 but allowed an offset of $12,- 
029,099.64, leaving a net judgment 
of only $5,024,842.34. 

In most cases in which the Court 
of Claims has jurisdiction under the 
general laws, the district courts of 
the United States have a like juris- 
diction limited to claims involving 
not more than $10,000. In these cases 
the plaintiffs may choose between 


the district courts and the Court of 
Claims.’ Exceptions to the jurisdic. 
tion of the district courts are suits 
for infringement of patents and suits 
by government employees to recover 
salary allegedly due, regardless of the 
amount involved (28 U.S.C. §1346), 


Court of Claims 
Resembles Appellate Court 


In one sense the Court of Claims 
pretty much acts as an appellate 
court in nearly all cases for, except in 
a rare case where one of the five 
judges personally sits to determine 
the facts of a case, the court en banc 
hears the case on the whole record 
on the report of one of its commis- 
sioners. Within recent years, how- 
ever, the court has been given special 
appellate jurisdiction by the Federal 
Tort Claims Act which authorizes 
suits in the district courts on claims 
accrued after January 1, 1945, on 
account of damage to, or loss of 
property, or an act of personal in- 
jury or death caused by the negli- 
gence or wrongful act or omission 
of any employee of the United States. 
The statute provides that final judg- 
ments in the district courts shall be 
subject to review by appeal to the 
courts of appeals of the several cir 
cuits or, if the appellees consent 
thereto, the Court of Claims (60 
Stat. 842, 844; 28 U.S.C. §1504) . 

Also, the Act of August 13, 1946, 
60 Stat. 1049, which created the 
Indian Claims Commission and gave 
all Indian tribes a right to prosecute 
their claims against the United States 
before that commission, gives either 
party the right of complete appellate 
review by the Court of Claims. Prior 
to the creation of the Indian Claims 
Commission, all tribal claims were 
heard in the first instance in the 
Court of Claims pursuant to special 
jurisdictional acts. 





34. Royse, Admr. v. U. S., 47 Ct. Cl. 333. 

35. See William Cox v. U. $. and Bannock In- 
dians, 29 Ct. Cl. 349; also see 51 Ct. Cl. 542. 

36. Mr. Justice Sutherland in Williams v. U. S., 
289 U. S. 553, 561-2 (1933), commented: 

“It is @ court of great importance, deoling 

with claims against the United States, which, in 

the aggregate, amount to a vast sum every 

year. The questions which it considers call for 

the exercise of a high order of intelligence, 

learning and ability." 

37. Missouri, Kansas & Texas Railway Co. ¥ 
U. S., 47 Ct. Cl. 59. 
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Technical Procedures 
Not Allowed To Deter Client 


All suits are instituted by the filing 
of a simple petition stating the juris- 
diction of the court and the facts 
upon which the petitioner relies. No 
technical rules of pleading are per- 
mitted to deter a claimant from seek- 
ing that to which he is entitled. 

After the petition is filed, the Gov- 
ernment merely enters a general de- 
nial even though in some cases it 
may know that it has no defense. 
This is probably the most question- 
able practice still prevailing in the 
Court of Claims. At the present 
time a committee of its commission- 
ers, appointed by the court to pro- 
pose new rules, has recommended 
that the Government be required to 
plead specifically to the allegations 
in the petition as in other courts. 

After the Government has filed its 
answer, unless the facts are stipulated 
and the cause is therefore ready for 
submission direct to the court, the 
case is generally referred to a com- 
missioner for the taking of testimony. 
There are no jury trials. Each com- 
missioner sits as a trial judge and 
takes testimony as it would be taken 
in any American court except that 
the proceedings are probably a little 
more informal. One extremely good 
feature, as compared with an ad- 
ministrative tribunal, is that each 
case is tried de novo—not on any 
administrative record. 

As compared to the taking of testi- 
mony in the ordinary courts, there 
are at least three distinguishing fea- 
tures of the taking of the testimony 
by trial commissioners in the Court 
of Claims. In the first place, since 
there is never any jury, it is not nec- 
cessary to take all the testimony at one 
time (see 28 U.S.C. §§2503-5) . Coun- 
sel for reasonable cause may arrange 
with the commissioners to take the 
testimony piecemeal. This has some- 
times been abused. Secondly, the 
court, on motion of plaintiff, may 
call on different departments of the 
Government for specific relevant doc- 
uments and other information, ex- 
cept in situations where the informa- 
tion is of such a nature it may be re- 
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Table A 
Work Load of the Court of Claims 


1855 to August, 1949 
General Jurisdictional Cases 
Congressional References 
Indian Depredation Cases 
Kentucky Drafted-Men Cases 
French Spoliation Claims 
Naval Bounty Cases 
District of Columbia Cases 
Departmental References 
Miscellaneous 


Total 


329 


95,015 


Table B 
Cases pending on June 30, 1949 


General Jurisdictional Cases: 

Contract 
Overtime pay: 

Customs 

Immigration 

Panama Canal 

Alaska railroad employees 
Property requisitioned 
Army and Navy 
Tax 
Transportation of property 
Patent 


Indian 

Congressional References 
Departmental References 
Miscellaneous 


25 
7 
2 

83 


Appeals from Indian Claims Commission 5 


Total 


2,472 





fused to any court. This procedure 
permits the parties to have informa- 
tion well in advance of trial. Lastly, 
since the commissioners travel wher- 
ever the flag flies (28 U.S.C. §2505) , 
counsel may generally arrange to 
have testimony taken at the place 
most convenient. A few years ago, I 
had the experience of taking testi- 
mony in the Oregon State Peniten- 
tiary. The prison warden offered to 
allow the commissioner to hold the 
hearings in the execution chambers, 
but the commissioner was not too 
trusting and declined. 

After the case is closed, the par- 
ties file with the commissioner writ- 
ten requests for findings of fact 
based on the evidence. These pro- 
posed findings have the advantage of 
requiring the commissioner to rule 
specifically upon the evidence. pre- 
sented. The commissioner then 
makes a report to the court recom- 
mending certain findings of fact.8§ 
Each party then has an opportunity 
to take exceptions to the commis- 


sioner’s findings. Finally the case is 
put on the court’s calendar, argued 
on the whole record before all of the 
five judges in open court, and ulti- 
mately a decision is handed down. 
At the present time a committee of 
commissioners of the court is work- 


. ing on a complete revision of its 


rules, which has long been needed. 
Their expressed purpose is to make 
the rules conform, so far as practi- 
cable, to the new Rules of Civil Pro- 
cedure. Pretrial practice has already 
been adopted and the court is anx- 
ious to expedite the trial of cases. 
Most practitioners hope that the 
court will adopt a rule requiring the 
commissioners to document their 
findings in the same way as the at- 
torneys are required to document 
their proposed findings. Such a rule 
would make it much easier for the 
court to test properly the findings of 
a commissioner; under it also, a com- 





38. The authority to make recommendations for 
conclusions of law was only recently given (28 
U.S.C. §792(c)). 
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missioner would be less apt to make 
findings unsupported by substantial 
evidence. 

Judgments of the Court of Claims, 
even though appropriations have to 
be made therefor by Congress, are 
paid as a matter of course. In prac- 
tice, after a judgment is entered by 
the Court of Claims, the clerk of the 
court prepares a certified transcript 
of judgment which, upon request of 
the party, is forwarded to him. He in 
turn files the same with the Secretary 
of the Treasury for an appropriation. 
As soon as the time has expired for 
either party to apply for a writ of 
certiorari to the Supreme Court, the 
Secretary of the Treasury certifies the 
same to the Congress. The appropri- 
ation committees of Congress in turn, 
as a matter of course, include appro- 
priations for all judgments certified 
to Congress in the next applicable ap- 
propriation act. After the appropri- 
ation is made, the certified transcript 
of judgment is presented to the Gen- 
eral Accounting Office, which di- 
rects payment of the judgment (28 
U.S.C §2517). 

The Judicial Code provides that 
a writ of certiorart must be applied 


The Trial of Tojo 
(Continued from page 96) 
the Indian Ocean, and certain of the 
islands in these oceans. The Tri- 
bunal treated Count 1 as if the 
charge had been thus limited. 
From the facts proved the Tribunal 
found that even prior to 1928 Okawa, 
one of the original twenty-eight de- 
fendants who was discharged from 
the trial because of his then mental 
state, was publicly advocating that 
Japan should extend her territory 
on the Continent of Asia by the 
threat, or, if necessary, by the use of 
military force and that Japan should 
seek to dominate Eastern Siberia and 
the South Sea Islands. He predicted 
that the course he advocated would 
result in a war between the East and 
the West in which Japan would be 
the champion of the East. He was 
aided and encouraged in the ad- 
vocacy of this plan by the Japanese 
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for within ninety days after the entry 
of judgment of the Court of Claims 
(28 U.S.C. §2101 (c)) and that, if a 
judgment is rendered against the 
United States and certiorari is ap- 
plied for, interest will not be paid on 
the judgment unless the certified 
transcript of judgment is in the 
hands of the Treasury Department 
(28 U.S.C. §2516(b)). Should coun- 
sel therefor fail to obtain and file his 
transcript with the Division of Book- 
keeping and Warrants of the Treas- 
ury Department, interest does not 
start running on the judgment. 

The work load that the Court has 
carried over the last ninety-four 
years (1855 to August, 1949) also is 
shown in the accompanying tables. 

The published decisions of the 
court now number 113 volumes in 
addition to a number of special vol- 
umes on French spoliation and other 
special types of cases. 

In 1923, five years after the end of 
World War I, the court reached its 
then peak of cases. It may have al- 
ready received its peak of cases from 
World War II. During 1942, for in- 
stance, only 191 cases were filed; in 
1946, 777 were filed; and in 1948, 


General Staff. The object of this 
plan was the object of the conspiracy. 
From 1927 to 1929 a group of mili- 
tary men with Okawa and other 
civilian supporters were advocating 
the policy that Japan should expand 
by the use of force. The Tribunal 
found: “The conspiracy was now 
in being. It remained in being until 
Japan’s defeat in 1945”.5 

To accomplish their ends the con- 
spirators must have the support and 
control of the nation. Thus began 
the long struggle between the con- 
spirators who advocated the attain- 
ment of their object by force and 
those who advocated Japan’s expan- 
sion by peaceful measures or at least 
by a more discreet choice of the oc- 
casion on which force should be em- 
ployed. This struggle culminated in 
the conspirators obtaining control of 
the organs of government of Japan 
and preparing and regimenting the 











),773 new cases were filed. A smaller 
number of cases was filed in 1949, 

While the court has often had on 
its docket claims based on events 
long since past, that has generally 
been due to two things: (1) some. 
times a long period of time ensued 
before Congress granted a jurisdic. 
tional act and (2) the nature of the 
cases is such that they often take a 
long time to try. The speed with 
which cases can now be disposed of in 
the Court of Claims depends largely 
on the diligence of attorneys for both 
sides, although as in other courts 
there have been times when a long 
period has ensued between the sub- 
mission of the case and the rendition 
of the judgment. At the present 
time, commissioners can generally be 
obtained to try cases whenever coun- 
sel are ready. 

It is fair to say, in conclusion, that 
members of the Bar feel that all the 
judges of the court have: no hesi- 
tancy in rendering judgment against 
the Government in a proper case. 
The judges give every evidence of de- 
siring to render complete justice, and 
every attorney is assured of courteous 
and considerate attention. 


nation’s mind and material resources 
for wars of aggression designed to 
achieve the object of the con- 
spiracy. In overcoming the opposi- 
tion the conspirators employed meth- 
ods which were entirely unconstitu- 
tional and at times wholly ruthless. 
Propaganda and persuasion won 
many to their side, but military ac 
tion abroad without Cabinet sanc- 
tion or in defiance of Cabinet veto, 
assassination of opposing leaders, 
plots to overthrow by force of arms 
Cabinets which refused to codperate 
with them, and even a military re- 
volt which seized the capital and at- 
tempted to overthrow the govern- 
ment were part of the tactics where- 
by the conspirators came ultimately 
to dominate the Japanese polity. 
As and when they felt strong 
enough to overcome opposition at 
home and latterly when they had 





5. T. 49,764. 
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finally overcome all such opposition 
the conspirators carried out in suc- 
cession the attacks necessary to effect 
their ultimate object that Japan 
should dominate the Far East.® 


Aggression Began 
in Manchuria 


On September 18, 1931, a small sec- 
tion of the South Manchurian Rail- 
road north of Mukden was destroyed 
by an explosion. So slight was the 
damage that the next incoming train 
passed over the broken track with- 
out damage. Each, the Japanese and 
Chinese, charged the other with re- 
sponsibility for the explosion. The 
Japanese Military used this as an ex- 
cuse to bring into action all their 
forces stationed along the railroad 
and to send troops from Korea with- 
out authority from and in direct op- 
position to the wishes of the Japa- 
nese government in Tokyo. Within 
an incredibly short time the entire 
four northern provinces of China 
known as Manchuria had been over- 
run by the Japanese armies. A pup- 
pet government was established of 
which every department was in fact 
controlled by a Japanese adviser. 
Henry Pu-Yi, who had been twice 
Emperor of China, was persuaded or 
coerced by leading conspirators: to 
assume the throne of Manchukuo. To 
avoid the palpable violation of the 
territorial integrity of China which 
Japan, along with other nations, had 
guaranteed in the Nine Power Pact, 
the conspirators sought to make it 
appear that this was an autonomous 
movement. When Henry Pu-Yi was 
inaugurated at the new capital at 
Changchun on March 9, 1932, he an- 
nounced that the policy of the new 
state was founded upon “morality, 
benevolence and love”.? He testified 
that all his actions were dictated 
by the military clique of Japan. 
Despite his protestation and Japan’s 
pretense, Manchukuo was and re- 
mained at all times a puppet of 
Japan.$ 

The natural resources of Man- 
churia, one of the richest countries 
of the world, were exploited to serve 
the purposes of the conspirators in 
Providing the means for further ex- 
pansion by force of Japan. 


Having secured Manchuria the 
conspirators cast envious eyes south 
of the Great Wall of China. By 1934 
they had begun their infiltration of 
North China. “Incidents” occurred 
in the settlement of which Japan re- 
peatedly required China to accede to 
terms seriously limiting her sover- 
eignty over large portions of North 
China. In these areas the conspira- 
tors sponsored so-called autonomous 
movements. The garrisons that Ja- 
pan, along with the other powers, had 
the right to maintain along the rail- 
road from Peiping to the sea as a re- 
sult of the protocol at the end of the 
Boxer Rebellion were heavily re- 
inforced. The acts of the Japanese 
troops became increasingly provoca- 
tive. From June, 1937, intense night 
maneuvers were carried out every 
night using live ammunition. 

On the night of July 7, 1937, the 
anticipated result occurred—the spark 
ignited. The Japanese carrying out 
night maneuvers near Lukouchiao 
(Marco Polo Bridge), not far from 
Peiping, claimed that one of their 
soldiers was missing and demanded 
the right to search the tiny walled 
town of Wanping. The Chinese 
objected. While the negotiations 
were in progress the Japanese at- 
tacked the town and the Chinese 
forces resisted. With only brief res- 
pites the actual hostilities that began 
that night continued in China until 
the ultimate surrender of Japan. 
In a short period the northern part 
of China was overrun; Peiping and 
Tientsin were captured by the Jap- 
anese. Within a few months large 
Japanese forces landed near Shang- 
hai. That metropolis of the Far 
East fell to the Japanese. Japan’s 
armies moved up the Yangtze valley 
and laid seige to Nanking. _ 

On December 13, 1937, Nanking, 
the capital of China, was captured by 
the Japanese armies under the tom- 
mand of General Matsui. Then be- 
gan that orgy of crime and violence 
known as “The Rape of Nanking” 
during which over 200,000 civilians 
were ruthlessly murdered and more 
than 20,000 Chinese women raped, in 
many instances killed and their bod- 
ies horribly mutilated. The entire 
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Central Plain of China was overrun 
by the military forces of Japan. Han- 
kow fell on October 25, 1938, and 
the government of China, which had 
moved from Nanking to Hankow, 
fled to Chungking. Japan now con- 
trolled all North China and the 
great cities of the Central Plain of 
China. The conspirators boasted 
that “the Chiang Kai-shek govern- 
ment had been reduced to a mere 
local regime.’”® 


Japan Breaks Relations 
with China 
On January 16, 1938, Japan, at the 
instance of the conspirators who were 
then in control of the Japanese gov- 
ernment, issued a statement declar- 
ing that Japan would no longer deal 
with the National Government of 
China (the Chiang regime) but 
would seek the establishment of a 
new government in China “which 
will be worthy of coalition with our 
Empire”.!° Following the course it 
had pursued in Manchuria a Japa- 
nese-sponsored puppet government 
was set up at Nanking for Central 
China and on March 30, 1940, Wang 
Ching-Wei was installed as the head 
of the new government. In Novem- 
ber, 1940, a so-called treaty was signed 
between Japan and the new regime 
in China. Attached to it were secret 
agreements allowing Japan to control 
the diplomacy for the new govern- 
ment and to use for its military pur- 
poses the resources of China. The Tri- 
bunal rightly found that “. . . despite 
the diplomatic protestations in these 
documents China was to become at 
the best a province or satrapy of 
Japan and at the worst a country to 
be exploited to satisfy Japan’s mili- 
tary and economic needs”.™ 

Both in Manchuria and in China 
the Japanese encouraged the growing 
of poppies and the open sale of 
opium and narcotics for the dual 
purpose of obtaining funds to fi- 
nance its war against China and to 
weaken the will to resist on the part 
of the Chinese people. 





6. T. 49,764-5. 
7. T. 49,097. 
8. T. 49,106-11. 
9. T. 49,265. 
10. T. 49,247. 
11. T. 49,301. 
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It is interesting to note in passing 
that according to Japanese govern- 
ment figures 3,800,000 of the Chinese 
armed forces had been killed, wound- 
ed or captured prior to June, 1941, 
with losses to the Japanese army of 
109,250 killed, while the official Chi- 
nese records show that the Chinese 
soldiers killed, wounded and missing 
as a result of Japan’s fighting on 
China’s soil from July 7, 1937, to the 
end of the war numbered 3,207,948. 
These casualties occurred in the con- 
flict which Japan never dignified by 
calling a war, but merely termed it 
“The China Incident”.!? 


Japan Was Preparing 
War Against U.S.S.R. 


During all the period of its aggres- 
sion in China, Japan was planning 
and preparing for a war of aggression 
to be launched against the Union of 
Soviet Socialist Republics for the pur- 
pose of seizing that country’s eastern 
provinces when a favorable oppor- 
tunity occurred. Their proposed at- 
tack on the U.S.S.R. was postponed 
from time to time. Among the reasons 
were (1) the fact that the actual at- 
tack made by Japanese troops against 
Soviet troops in July, 1938, in the 
region of Lake Khassan and the 
armed hostilities initiated by the 
Japanese-Manchurian troops on a 
much larger scale in the Nomonhan 
District along the frontier between 
Manchukuo and Outer Mongolia 
which continued from May until 
September, 1939—both of which the 
Tribunal found to be aggressive wars 
—were repulsed and the Japanese 
troops engaging in these attacks were 
completely defeated, (2) Japan’s pre- 
occupation with the war in China 
which was absorbing unexpectedly 
large military resources, and (3) the 
nonaggression pact between Ger- 
many and U.S.S.R. in 1939 which 
temporarily freed the U.S.S.R. from 
the danger of attack on her western 
frontier and might have allowed her 
in the event of Japanese attack to 
devote the bulk of her strength to the 
defense of her eastern territories. 


Some of the conspirators, princi- 
pally Matsuoka, who died during 
the pendency of the trial, continued 
162 
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to urge that Japan attack U.S.S.R. 
while the latter was being overrun 
by Germany, others insisted that 
Japan remain neutral in this struggle 
and continue its advance to the south 
while secretly preparing an attack 
against the U.S.S.R. to be launched 
when it was so weakened by war that 
it could not effectively resist. Tojo 
was the leading advocate of this 
policy declaring that “Japan would 
gain great prestige by attacking the 
U.S.S.R. at a time when it is ready 
to fall to the ground like a ripe 
persimmon”’.18 

The conspirators brought about 
Japan’s alliance with Germany and 
Italy whose policies were as aggressive 
as their own and whose support they 
desired both in the diplomatic and 
military fields for their aggressive 
action in China had drawn on Japan 
the condemnation of the League of 
Nations and left her friendless in the 
councils of the world.1* During 1938 
and the early part of 1939 the con- 
spirators were striving for a military 
alliance with Germany. The govern- 
ment-did not favor it. They re- 
doubled their efforts. The declara- 
tion of one of their members, then 
Premier Hiranuma, on May 4, 1939, 
in which, after expressing his ad- 
miration for Hitler’s work in Ger- 
many, he stated: “Japan is firmly and 
steadfastly resolved to stand at the 
side of Germany-and Italy even if 
one of those two powers were at- 
tacked by one or several powers with- 
out the participation of the Soviet 
Union, and to afford them political 
and economic aid and, to the extent 
of her power, military assistance”, 
did not satisfy all of the conspirators 
who wanted an unconditional mili- 
tary alliance between Japan and Ger- 
many.?® 

The nonaggression pact between 
Germany and U.S.S.R. on August 23, 
1939, (nine days before Germany in- 
vaded Poland and eleven days before 
Great Britain and France declared 
war on Gerntany), caused a down- 
fall of the Japanese Cabinet and a 
temporary frustration of the plans of 
the conspirators, but did not dampen 
their ardor for a full military alliance 
with the Axis Powers. The retiring 


War Minister, Itagaki, stated that 
the incoming War Minister, Hata, 
completely shared his views.!¢ 

In June, 1940, France fell. The 
Netherlands had been overrun, Eng. 
land was reeling under the onslaught 
of German arms, the time was pro. 
pitious for the conspirators to a¢. 
complish a twofold end (1) to mold 
Japan into a fighting unit by abolish. 
ing political parties and uniting al] 
elements in Japan into the Imperial 
Rule Assistance Association which 
the Tribunal found: “By stifling all 
opposition it would enhance the 
fighting spirit of the nation and regi. 
ment the Japanese people in support 
of the army’s policy”!? and (2) to 
bring Japan in full military alliance 
with the Axis Powers. 

When the Cabinet of Yonai way. 
ered, the conspirators resorted to 
their favorite device. Hata, the War 
Minister, resigned. When requested 
by the Prime Minister to recommend 
a successor, he refused in conform- 
ance to the desires of the army, and 
the same day, July 16, 1940, the 
Yonai Cabinet resigned. The retir- 
ing War Minister went in unprece- 
dented manner to the Emperor and 
recommended Tojo for War Minister 
in the new Cabinet. The new Cabi. 
net acted speedily. On September 
27, 1940, the Tri-Partite Alliance 
was concluded. The Tribunal said 
that “this was a pact made between 
aggressive nations for the furtherance 
of their aggressive purposes”’.!® Japan 
stood irrevocably bound to the Axis 
Powers. On October 10, 1940, the 
Imperial Rule:Assistance Association 
was formally established and in the 
language of the Tribunal, “the con: 
spirators now dominated Japan”. 
They prepared for new and greate 
wars. The basic causes of the Pacifi 
War are found in Japan’s conques! 
of China and in the policy of the 
conspirators termed “The establist 
ment of a new order in East Asia’: 

In February, 1939, the Japants 
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forces had seized and occupied the 
Chinese island of Hainan—a direct 
threat to French Indo-China. Six 
weeks later Japan moved further 
southward and on March 31, 1939, 
roclaimed the annexation of the 
Spratley Islands in the South China 
Sea 700 miles south of Hainan and 
only 400 miles from Saigon in French 
Indo-China.?° 

The conspirators were moving 
with increasing tempo. For its 
planned attack on Singapore and the 
Netherlands East Indies Japan 
wanted bases in French Indo-China 
and Thailand—the land bridge of the 
Malay Peninsula. Japan had pre- 
viously moved its troops into north- 
em French Indo-China. Through 
German pressure on Vichy France, a 
treaty was signed by Thailand and 
Vichy France on May 9, 1941, under 
which France agreed to all Japan’s 
demands. Naval bases were obtained 
on Camranh Bay and air bases near 
Saigon for the nlanned attack on 
Singapore. 

On July 12, 1941, Japan’s ultima- 
tum to Vichy France demanding the 
right to occupy southern French 
Indo-China and to construct military 
bases there, was delivered. Vichy 
France yielded to force and agreed 
to the Japanese demands and on 
July 24, 1941, 40,000 Japanese troops 
sailed to occupy southern French 
Indo-China. The next day President 
Roosevelt froze all Japanese and 
Chinese assets in the United States. 
The Tribunal found: “The evidence 
is conclusive that Japan’s reason for 
advancing into southern French 
Indo-China was the desire to secure 
bases for an attack upon Singapore 
preliminary to an attack upon the 
Netherlands East Indies. These 
bases also threatened the Philip- 
pines”’,21 

Special military currency had been 
printed and stored by Japan as early 
as January, 1941, for use by Japanese 
troops in the areas they expected to 
occupy in their advance to the south. 
It consisted of dollars suitable for 
use in Malaya, Borneo and Thailand; 
guilders for use in the Netherlands 
East Indies and pesos for use in the 
Philippines.22 


Diplomatic Duplicity 
Precedes Pearl Harbor Attack 
Plans for the attack against the 
United States, the British Common- 
wealth of Nations and the Nether- 
lands East Indies were continuing 
behind a facade of diplomatic du- 
plicity. Ambassador Nomura in 
Washington had cabled Foreign 
Minister Togo on October 23, 1941, 
“For me it is painful to continue 
in a deceptive existence deceiving 
myself and others”.?3 Final plans for 
the attack against Pearl Harbor, 
Singapore, other American, British 
and Dutch possessions were com- 
pleted by November 1, 1941.74 

On November 10, 1941, the naval 
order fixed December 8 as X-Day. 
That was the day when at 0001 hours 
a state of war would exist.?5 

On November 28, 1941, Foreign 
Minister Togo cabled Nomura and 
Kurusu, “It is impossible for us to 
negotiate on the basis of their 
proposals—but we wish you to refrain 
from giving the impression to the 
United States that the negotiation 
is broken off. Tell them you are 
waiting for instructions from your 
government”.?6 The conspirators saw 
to it that President Roosevelt’s per- 
sonal message to the Emperor was 
delayed in Tokyo from noon of 
December 7 Tokyo time until the 
early morning hours of December 8, 
that is, until after the hour fixed at 
which “a state of war will exist’”.?7 
The Japanese Foreign Minister Togo 
had directed that the last note from 
Japan to the United States be 
delivered by Nomura and Kurusu to 
Mr. Hull at 1:00 p.m. December 7, 
Washington time (3:00 a.m., Decem- 
ber 8, Tokyo time). Nomura later 
called and asked that the appoint- 
ment be postponed. They arrived at 
Mr. Hull’s office at 2:05 p.m. Decem- 
ber 7, Washington time, (4:05 a.m. 
December 8, 1941, Tokyo time). At 
11:40 a.m., December 7, 1941, Wash- 
ington time (1:40 a.m., December 8, 
1941, Tokyo time), Japanese ships 
began shelling British troops on the 
east coast of British Malaya near 
Kota Bharu. This was one hour and 
twenty minutes before the time at 
which it was originally determined 
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that Nomura and Kurusu should 
deliver the Japanese note to Mr. 
Hull, and two hours and twenty-five 
minutes before they actually arrived 
at Mr. Hull’s office.2® The first 
assault on Pearl Harbor occurred at 
1:20 p.m. December 7, Washington 
time (3:20 a.m., December 8, Tokyo 
time), or forty-five minutes before 
Nomura and Kurusu arrived at Mr. 
Hull’s office. When the note was 
actually handed to Mr. Hull, the 
attack had been in progress at Pearl 
Harbor for one hour.?® The con- 
spirators had accomplished their 
purpose. 

Recognizing the existence of a 
state of war and faced by the immi- 
nent threat of invasion of her far 
eastern territories, which the con- 
spirators had long planned and were 
now about to execute, the Nether- 
lands in self-defense declared war 
on Japan. 

The Tribunal concludes its find- 
ing with regard to the first count in 
the iudictment—participating in a 
common plan or conspiracy to wage 
wars of aggression—with these 
words: %° 


These far-reaching plans for wag- 
ing wars of aggression and prolonged 
and intricate preparation for and 
waging of these wars of aggression 
were not the work of one man. They 
were the work of many leaders acting 
in pursuance of a common plan for 
the achievement of a common object. 
That common object, that they should 
secure Japan’s domination by prepar- 
ing and waging wars of aggression, 
was a criminal object. Indeed no more 
grave crimes can be conceived of than 
a conspiracy to wage a war of aggres- 
sion or the waging of a war of aggres- 
sion, for the conspiracy threatens the 
security of the peoples of the world, 
and the waging disrupts it. The prob- 
able result of such a conspiracy and 
the inevitable result of its execution 
is that death and suffering will be in- 
flicted om countless human beings. 

The Tribunal does not find it neces- 
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sary to consider whether there was a 
conspiracy to wage wars in violation 
of the treaties, agreements and assur- 
ances specified in the particulars an- 
nexed to Count I. The conspiracy to 
wage wars of aggression was already 
criminal in the highest degree. 

The Tribunal finds that the exist- 
ence of the criminal conspiracy to 
wage wars of aggression as alleged in 
Count I, with the limitation as to 
object already mentioned, has been 
proved. 


Evidence of Atrocities 
Was Overwhelming 


Evidence of atrocities introduced in 
support of the last two counts in the 
indictment (54 and 55) charging 
conventional war crimes and crimes 
against humanity was overwhelm- 
ing. It showed the Japanese pattern 
of warfare. The conduct of its 
_ soldiers following the fall of Nan- 
king in 1937 continued throughout 
the war and was repeated in the sack 
of Manila in 1945. The Tribunal 
found:31 
The evidence relating to atrocities 
and other Conventional War Crimes 
presented before the Tribunal estab- 
lishes that from the opening of the 
war in China until the surrender of 

Japan in August 1945 torture, murder, 

rape and other cruelties of the most 

inhumane and barbarous character 
were freely practiced by the Japanese 

Army and Navy. During a period of 

several months the Tribunal heard 

evidence, orally or by affidavit, from 
witnesses who testified in detail to 
atrocities committed in all theaters of 
war on a scale so vast, yet following 
so common a pattern in all theaters, 
that only one conclusion is possible 

—the atrocities were either secretly 

ordered or wilfully permitted by the 

Japanese Government or individual 

members thereof and by the leaders 

of the armed forces. 

With regard to prisoners of war 
the evidence is equally shocking— 
captured aviators were murdered, 
prisoners were starved, beaten, tor- 
tured and subjected to every indig- 
nity that unrestrained brutality could 
devise. Death marches and forced 
labor under the most inhumane con- 
ditions were their accustomed lot. 
Repeated complaints to the highest 
officials went unheeded or received 
only cursory replies. The extent of 
this mistreatment and its results may 


164 American Bar Association Journal 


be found by comparison of the 
number of deaths of prisoners of war 
in the European Theater with the 
number of deaths in the Pacific 
Theater. Two hundred thirty-five 


thousand four hundred seventy-three 


soldiers of the United States and the 
United Kingdom were taken pris- 
oner by the German and _ Italian 
armies. Of these 9,348 or 4 per cent 
died in captivity. In the Pacific 
Theater 132,134 of the United States 
and United Kingdom troops were 
taken prisoner by the Japanese 
forces; of these 35,756, or 27 per cent, 
died in captivity.? 

The Tribunal found that the 
charges alleged in ten of the fifty-five 
counts of the indictment had been 
proved. It did not consider it neces- 
sary to pass upon the other counts 
which were for the most part variant 
statements of the main charge. 

All the defendants except General 
Matsui were found guilty under the 
first count—the conspiracy or com- 
mon plan to wage aggressive war. 
Two of the defendants, Oshima, 
former Ambassador to Germany, and 
Shiratori, former Ambassador to 
Italy, were found guilty only under 
the first count. No defendant of the 
twenty-five on whom sentence was 
passed (there were originally twenty- 
eight defendants, two, Nagano and 
Matsuoka, died during the trial, and 
Okawa was declared incompetent) 
was found guilty on all ten counts 
that the Tribunal determined had 
been established and on which it 
based its decision. 

Of the six sentenced to be hanged, 
Matsui was found guilty on only one 
count—No. 55—atrocities and crimes 
against humanity. He was the Com- 
manding General at the time of the 
Rape of Nanking. Tojo and five 
other defendants were given capital 
punishment, seventeen received life 
imprisonment, Togo was sentenced 
to twenty years imprisonment and 
Shigemitsu to imprisonment for five 
years. 


Tribunal Made Findings 
of Utmost Importance 


The Tribunal made certain findings 
of utmost importance in the develop- 


ment of an international system oj 
law and order. 


(1) The charter was founded on 
international law. 


The Nuremberg Tribunal ha 


said as obiter: 


The charter is not an arbitrary 
exercise of power on the part of the 
victorious nations but is the expres 
sion of international law existing at 
the time of its creation, 

but indicated that they would fee| 
bound by the charter even if it had 
contained elements which were not 
existing international law. At Tokyo 
the Tribunal went further. It quoted 
and approved the above statement 
of the Nuremberg Tribunal,®* but 
it held that unless there was existing 
valid international law making the 
acts charged crimes at the time they 
were committed the victorious na- 
tions would have been without legal 
power to set up the Tribunal. They 
then showed that these acts were 
crimes under existing international 
law at the time of their commission 
and that the allied powers had legal 
authority to create the Tribunal and 
set up the charter. Since the charter 
was both valid and legal the Tr 
bunal was bound by it. 


(2) Aggressive war is an interna- 
tional crime. 

The Tribunal determined that 
the preparing and launching of an 
aggressive war is a crime. That 
the individual who commits this 
crime is a felon and may be dealt 
with before an International Court 
in the same manner that we deal 
with felons who disturb the peace 
within the nation; that there ar 
standards of conduct generally ob- 
served in civilized countries which 
all men are bound as a matter of 
international law to observe. The 
Tribunal while declining by defini 
tion to prescribe the limits of aggres 
sive war did for the first time give 


a working definition of that term. | 


It held that an unprovoked attack 
by one country upon its neighbor 
for the purpose of obtaining the 
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aggressive war.54 


(3) Self-defense in international 
law. 

The Tribunal also made an 
important ruling on the question of 
glfdefense in international law. 
The defendants contended that 
Japan's acts of aggression against 
France, her attack against the United 
States, Great Britain and the Nether- 
lands were justifiable measures of 
self-defense. That these powers had 
taken such measures to restrict the 
economy of Japan that she had no 
way of preserving the welfare or 
prosperity of her citizens but to go 
to war85 The Tribunal gave this 
defense the same status it has in 
domestic law. Self-defense presup- 
poses a situation in which a man 
cannot consult a lawyer or secure in 
advance the decision of a court. He 
must often act at once. In the first 
instance each man, like each nation, 
must judge for himself whether he 
must act in self-defense. However, 
the decision to act whether of the 
individual or of the nation is always 
subject to review before an impartial 
tribunal to determine whether the 
situation justified the action taken, 
whether the person did act in self- 
defense and whether his actions 
were in good faith, and in no event 
may the necessity relied upon to 
justify the action taken arise out 
of the actor’s own misconduct. 

The Tribunal held that the docu- 
ments presented before it demon- 
strated that Japan’s decision to 
expand to the north, to the west and 
to the south at the expense of her 
neighbors was taken long before any 
economic measures were directed 
against her and was never departed 
from,3¢ and that “the evidence 
clearly establishes contrary to the 
contention of the defense that the 
acts of aggression against France, the 
attacks on Great Britain, the United 
States of America and the Nether- 
lands were prompted by the desire 
to deprive China of any aid in the 
Struggle she was waging against 


Japan’s aggression and to secure for 
Japan the possessions of her neigh- 
bors in the South”.87 


Trial Is First Step 
Toward Law and Order 
The significance of this trial is not 
that it will prevent all wars in the 
future. That it does have some deter- 
rent effect may be beneficial. Its real 
merit lies in the fact that it is a step 
and one of the first steps, but a long 
and_ upward step, taken to replace 
a system of force with a system of 
law and order. At Nuremberg and at 
Tokyo there were courts—not blank 
walls and firing squads. Here the 
whole world was able to see interna- 
tional judicial process in action. 
International law like our own 
common law develops slowly. Mr. 
Justice Cardozo has wisely said:48 
International law, or the law that 
governs between states, has at times, 
like the common law within states, a 
twilight existence during which it is 
hardly distinguishable from morality 
or justice, till at length the impri- 
matur of a court attests its jural qual- 
ity . . . “The gradual consolidation 
of opinions and habits” has been do- 
ing its quiet work. 


As there came a day in the evolu- 
tion of the race when tribal senti- 
ment had grown so strong against 
blood-feud that the first legal attempt 
was made to suppress it, as there 
came a day when some citizen was 
for the first time tried by the state 
for perjury, as there came a day when 
some soldier was for the first time 
tried on behalf of the international 
community for killing a prisoner, so 
there came a day when civilization 
demanded the trial of men charged 
with aggressive war.®9 

This trial, like the one at Nurem- 
berg, has been hailed as a milestone 
in the development of international 
law and damned as a wreaking of 
vengeance by the perversion of 
justice. Somewhere between Tojo’s 
aspersive remark, “A trial by con- 
querors”, and the statements of 
President Webb, “There has been 
no more important trial in all his- 
tory’4° and of General MacArthur 
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in affirming the sentences after his’ 
review of the record, “No human 
judgment is infallible, but I can 
conceive of no judicial process where 
greater safeguard was made to evolve 
justice”, the ultimate judgment of 
history will fall. 

International criminal law is still 
in its infancy. We do not gag the 
infant because his speech is inarticu- 
late nor bind him because his steps 
are tottering.*! It may take a long 
time to develop an ordered and work- 
able system for the trial and punish- 
ment of offenders against interna- 
tional law. It is not too much to 
believe that this trial has given to 
that movement both impetus and 
direction. 

We sometimes overlook the in- 
direct results of this trial. It gave to 
the Japanese people for a period of 
over two years a daily demonstration 
of the western idea of administering 
justice and western concept of the 
essentials of a fair trial. 

With more significance for the 
future it demonstrated that nations 
great and small can codperate, for 
eleven nations—including the Soviet 
Union—did work together for more 
than two and one-half years in a 
united effort to substitute for a 
system of force a rule of law and 
order. 

If it be true as has been so well 
said that: “The fundamental prob- 
lem confronting the world is to 
establish world order under the rule 
of law”,*? then the fact that eleven 
nations including the greatest na- 
tions in the world have in this our 
day worked together in this one trial 
for over thirty months to administer 
justice under law should give us 
hope. 
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An Irrevocable Federal Subsidy 


An Irrevocable Federal Subsidy 
(Continued from page 100) 


the Public Housing Administration 
the recurring right in certain cir- 
cumstances to take title to the proj- 
ect aided by the annual contribution, 
subject to reconveyance when the 
conditions of the subsidy are com- 
plied with by the local housing 
authority.*5 

An attempt to provide for the in- 
clusion of such a covenant to convey 
title as the quid pro quo of an irrev- 
ocable federal subsidy may be re- 
sisted as an unconstitutional invasion 
of the reserved powers of the states 
and warrants careful consideration of 
the constitutional consequences, both 
federal and state. 


Tenth Amendment Problem 

Is Presented 

Long a sanctuary for states’ rights, 
the Tenth Amendment to the Con- 
stitution of the United States em- 
bodies the principle of local auton- 
omy by reserving to the states the 
power to regulate their own internal 
affairs. That Amendment** specif- 
ically reserves to the states all the 
powers of government possessed by 
them at the time ofthe adoption of 
the Constitution and not by that in- 
strument prohibited to them or trans- 
ferred to the National Government. 

Since it was within the power of 
the National Government itself to 
construct and operate a _ low-rent 
housing project in the first instance,57 
it would not seem to encroach upon 
the power of a state for the National 
Government to take title temporarily 
to such a housing project to carry 
out national policy, when the Na- 
tional Government has stipulated by 
contract in advance for the right to 
take such action as a condition to the 
grant of its subsidy. 

Once the power of the Congress 
to appropriate money in aid of slum 
clearance and the construction of 
low-rent housing is acknowledged, it 
follows that the Congress has the 
power to assure that the projects 
erected with such aid are used in 
such a way that the expenditure of 
national funds achieves its purpose 
of providing low-rent housing for 
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low income persons.*§ The National 
Government is not merely a central 
agency established by a compact 
among states as it was under the 
Articles of Confederation, but is a 
sovereign resting “upon the soil and 
territory of the country,’%® with 
power to adopt all means “plainly 
adapted’”’*? to attain an end consist- 
ent with the Constitution. Although 
the Tenth Amendment to the Con- 
stitution reserves certain powers to 
the states, that Amendment restricts 
only federal action but not state ac- 
tion. Thus, although no state can 
vest in the National Government 
power not delegated to it by the Fed- 
eral Constitution, there is nothing 
in the Tenth Amendment that re- 
stricts the states. 

There can be no question today 
that no legislative power is abdicated 
by the state or its instrumentality 
because it agrees to use a federal 
grant for the purpose for which the 
grant is provided and to submit for 
advance approval the plans and pro- 
cedures for undertaking the enter- 
prise for which the grant is made.‘! 
In its ultimate effect, the gist of such 
an agreement is simply to administer 
the trust imposed by the acceptance 
of the grant according to its terms.‘? 
Noncompliance with the terms can 
cause revocation of the federal sub- 
sidy; and, conversely, if the subsidy 
is thus forfeited, the trust ends. 


It may be seriously contended, 
however, that when a local housing 
authority conveys to the United 
States title to a low-rent housing proj- 
ect, police power of the state is sur. 
rendered pending reconveyance, in 
the sense that the local housing au. 
thority by the act of conveying has 
also transferred its power to make 
and enforce regulations for the use of 
the project and thereby surrendered 
the function entrusted to it, alone, of 
safeguarding, in the way the local au- 
thority as the authorized agent of the 
state deems most fit, the health, safe. 
ty, morals and welfare of the occu- 
pants of the project. At a time when 
unresolved civil rights controversies, 
such as, for example, the issue of 
racial segregation or discrimination 
have become the subject of political 
debate and deep-seated sectional dif- 
ferences in points of view prevail, 
the possibility of a conflict between 
national and local policy cannot be 
regarded as moot. The regulations 
promulgated by the Public Housing 
Administration if it should take title 
to the project may not be the same 
as those the local authority would 
enact. But if it is clear and unequiv- 
ocal, after a careful examination of 
the conditions contained in the an- 
nual contributions contract, that the 
Public Housing Administration has 
not reserved any power to control the 
construction of the project beyond 
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U.S. 259 (1936); United States v. Butler, 297 U.S. 
at 83-84 (1936), per Stone, J., dissenting; Steward 
Machine Co. v. Davis, 301 U.S. 548, 593 ef seq. 
(1937). So long as the local housing authority 
carries out the national policy as embodied in 
the conditions attached to the national subsidy, no 
right to take title would presumably accrue to 
the National Government. The national subsidy 
is granted only when local housing authorities 
desire to undertake low-rent housing projects in 
accordance with the national policy as declared 
by the Congress; and this is a matter which is 


left entirely to the decision of such authorities. 
39. Ex parte Siebold, 100 U.S. 371, 394 (1879). 


40. McCulloch v. Maryland, 4 Wheat. 316, 421 
(U.S. 1819). 


41. Greenwood County v. Duke Power Co., 
supra, note 44. The conditions stated in congres- 
sional legislation or federal administrative regulo- 
tions under which the National Government has 
made financial aid available to the states and 
their political subdivisions and public corporations 
have always involved (1) the use to which the 
money or property donated should be put, (2) © 
contribution by the state or its instrumentality 
dedicated to the same purpose as the federal finan- 
cial aid or (3) the approval of the project, plans, 
therefor, and procedures concerning its construc: 
tion, financing, and operation; and failure to com- 
ply with such conditions could result in withdrawal 
of the federal subsidy. 


42. From the settled premise that moneys fe 
ceived by the states as income or proceeds from 
lands granted to the states by the Federal Govern- 
ment for specific purposes constitute a trust fund 
for such purposes, there has been derived the 
corollary that obligations payable from such a 
trust fund do not constitute state debts because the 
state in issuing such obligations acts merely as an 
agency to execute the trust. See, e.g., Arnold ¥. 
Bond, 47 Wyo. 236, 34 P. (2d) 28 (1934). 
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that indispensable to the execution 
of the low-rent housing program in 
conformity with the purpose de- 
clared by the Congress and stated 
in the law itself, the contract would 
not seem to impinge upon the Tenth 
Amendment.*% 

Covenants or conditions irrelevant 
to the achievement of the basic ob- 
jective for which the Congress has 
exercised its constitutional spending 
power of serving persons of low in- 
come with low-rent dwelling units, 
would, however, render the contract 
vulnerable to the charge that the 
spending power is being used as a 
mask for federal regulations. There- 
fore, only so long as the conditions 
in the annual contributions contracts 
are germane to the objective of pro- 
viding low-rent housing for persons 
of low income is the risk of violating 
the Tenth Amendment avoided and 
the intention of the Congress to pre- 
serve home rule in housing not sub- 
verted.*# 


Covenants Should Be Confined 
to Essentials 


Examination of the validity under 
state law of any proposed covenant 
by a local housing authority to con- 
vey title to a low-rent housing proj- 
ect to the Public Housing Adminis- 
tration again highlights the urgency 
of confining covenants to those essen- 
tial to achieve low-rent housing for 
the lowest income groups; for 
whether a local housing authority 
may make such a covenant under 
the statutes and constitutions of the 
several states will depend not only 
upon the language of the state sta- 
tute and the state constitution in 
the particular state, but also upon 
the nature of the covenants or con- 
ditions for default in which the Pub- 
lic Housing Administration may ex- 
ert this extraordinary power. Two 
cases show the hazard involved in 
straying from the well-beaten path 
of federal-local partnership in which 
the federal partner contributes the 
funds and the local partner furnishes 
the services necessary to construct 
and operate a public project. 

In one case,*® a statute of the State 
of Illinois purporting to delegate to 


a municipality authority to “enter 
into any contract which may be ap- 
proved by the Federal Emergency 
Administration of Public Works... 
on such terms as may be prescribed” 
and to execute “such documents and 
instruments” as might be required 
by the Federal Administration to ef- 
fect a sale ‘‘of the bonds of such mu- 
nicipalities or to procure grants in 
order to obtain financial aid’’** was 
held an unconstitutional delegation 
of legislative authority by the state 
to the Federal Administration. 


In another case‘? (in which, how- 
ever, the statutory authority of the 
municipality was not clear and ex- 
plicit) the Court of Appeals for the 
Eighth Circuit held that a similar 
agreement was invalid because it re- 
quired a delegation of legislative 
authority to the Federal Administra- 
tion beyond the power of a mu- 
nicipality. 

To the extent that the covenants 
of local housing authorities for 
breach of which the National Gov- 
ernment is authorized to assume con- 
trol of a local low-rent housing proj- 
ect dovetail with the conditions of 
the federal legislation, it is safe to 
predict that the courts will be in- 
clined to sustain the validity of such 
covenants because the conditions im- 
posed by the statute will then have 
met successfully the tests of congres- 
sional hearings and debate and, in 
the words of Chief Justice Marshall, 
“the people of all the States, and the 
States themselves, are represented in 
Congress, and, by their representa- 
tives,”*8 exercise the constitutional 
power of taxation on which federal 
low-rent housing financing depends 
for its validity 

Favorable decisions by the courts 
on the enforceability of the covenant 
by local authorities to convey title 
to the National Government would 
also provide a firm foundation on 
which to develop what has been aptly 
termed “codperative federalism”’.*® 
The national program to provide 
decent, safe and sanitary housing for 
families of low income supplements 
state programs dedicated to the same 
public purpose.®® By exercising ad- 
ministrative restraint in using fed- 


An Irrevocable Federal Subsidy 


eral power to impose conditions upon 
financial inducements to the states 
to use their reserved powers in aid 
of the common welfare, the National 
Government may then chart a steady 
course for the joint use of national 
credit and local legislative power in 
the furtherance of a truly intergov- 
ernmental housing program for the 
benefit of a common citizenry. To 
this end, in order that the states may 
continue to be the laboratories of 
the Nation best suited to adapt new 
public undertakings to complex local 
conditions, the state courts as well 
as the national judiciary may be 
called upon once more to emphasize 
the indestructibility of the states as 
well as the indestructibility of the 
Union. 





43. See Alabama Power Co. v. Ickes (Dist. Ct. 
for D.C.), 64 Wash. L. Rep. 563; s.c. on cert. 
302 U.S. 464, 476-477 (1937). Cf. McGuinn v. 
City of High Point, 217 N.C. 449, 8 S.E. (2d) 462 
(1940). 


44. See Legislation History of Certain Aspects of 
the Housing Act of 1949, a report of the National 
Association of Housing Officials prepared by 
Morris Miller, Esq. and Maxwell H. Tretter, Esq., 
NAHO Publication No. N278, November, 1949. 

45. Illinois Power & Light Corporation v. City of 
Centralia, Illinois, 11 Fed. Supp. 874 (1935); 
vacated on other grounds and remanded (1937, 
C.C.A. 7th) 89 F. (2d) 985. As the District Court 
reviewed the facfs, the municipality had made the 
Administration the final exclusive judge of the 
control and management of the construction of 
project, thereby violating a fundamental princi- 
ple of municipal law which requires that ‘‘the 
determination of all questions of discretion, all 
conditions upon which the work shall be done, all 
statements of reasonable clauses for the protection 
of the city and its inhabitants must be left to the 
council, not to a third person.’ 

46. Smith-Hurd, Ann. Stat., ¢c. 29, §27 (8); Ca- 
hill’s Ill. Rev. Stat. c. 52a, pars. 6, 7, 8. 

47. Arkansas-Missouri Power Co. v. City of Ken- 
nett, Missouri, 78 F. (2d) 911 (CA 8th 1935). 
‘Were it not for the fact that the United States is 
financing the project, we do not believe it would 
ever be suggested that a city could enter into any 
such arrangement with a lender of money, a 
buyer of bonds or even a giver of gifts . . . The 
relation of the United States to the City is no 
different than would be the relation to it of any 
individual, corporation, foreign state, or foreign 
sovereignty which had made a similar arrange- 
ment for financing the city with respect to the 
construction of public works.'’ Whether the rela- 
tionship of the United States to a local housing 
authority is not in reality substantially different 
from that of any “individual, corporation, foreign 
state, or foreign sovereignty’’ is open to question. 

48. McCulloch v. Maryland, supra, note 46 at 
435. 

49. See Corwin, ‘‘National-State Co-operation 
— Its Present Possibilities," 46 Yale L. Jour. 599 
(1937). 

50. Foley, Low-Rent Housing and State Financing, 
supra, note 3 at 13-14; McDougal and Mueller, 
“Public Purpose in Public Housing: An Anachronism 
Reburied,’’ 52 Yale L. Jour. 42 (1942); cf. Russell, 
“Tax Status of Public Housing’’ 28 A.B.A.J. 381, 
June, 1942. 
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(Continued from page 133) 


strom of Worcester, Massachusetts; 
Myer Saidel of Manchester, New 
Hampshire; Edwin M. Otterbourg 
of New York, New York; J. Boone 
Wilson of Burlington, Vermont; War- 
ren H. Resh of Madison, Wisconsin; 
and Richard F. Barrett, Francis But- 
terworth, Jr., John J. Conroy, James 
M. Graham, Vincent L. Hennessy, El- 
wood H. Hettrick, James M. Hoy, 
William Minot, Leon B. Newman, 
Haven Parker, Walter Powers, 
Charles O. Porter, Paul B. Sargent, 
Anthony O. Shallna, Frank L. Simp- 
son, Albert G. Tierney, Richard 
Wait and Leonard Wheeler, Jr., all 
of Boston. 


Lawyers and Accountants Conference 
Meets in New York 


On Monday, December 19, 1949, the 
first meeting of the National Con- 


The Follies of Divorce 
(Continued from page 108) 


talks things over with the plaintiff, 
or writes from outside the jurisdic- 
tion, and decides not to defend, and 
the court finds out about it, the court 
is supposed to find that he and the 
plaintiff have agreed to deceive the 
court by offering false evidence or 
suppressing material evidence. 

And the court would usually be 
warranted in finding that there was 
an agreement of some sort, possibly 
express, or possibly a wholly un- 
voiced understanding. For without 
saying a word to each other, both 
understand—and agree—that if the 
defendant keeps still, the case will be 
prosecuted to final decree and both 
will get what they want. 


Disagreeing Disagreeably Is All 
Right; Agreeably Is Illegal 

Now no court can ever be expected 
to tolerate an actual conspiracy to 
deceive which would involve mens 
rea. But it is not easy to see how the 
plaintiff by doing what he presum- 
ably has a legal right to do, or the 
defendant by not doing what he has 
neither moral nor legal obligation 
to do, is guilty of an attempt to 
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ference of Lawyers and Certified 
Public Accountants was held at the 
Union League Club, New York. 
David F. Maxwell, co-chairman, of 
Philadelphia, Thomas J. Boodell of 
Chicago, Charles D. Hamel and Carl 
McFarland, of Washington, D. C., 
and John D. Randall of Cedar 
Rapids, represented the American 
Bar Association, and Percival F. 
Brundage, co-chairman and Maurice 
Austin of New York, Mark E. 
Richardson of Washington, D. C., 
Maurice H..Stans of Chicago, and 
T. Dwight Williams of Oklahoma 
City represented the American In- 
stitute of Accountants. 

The National Conference of Law- 
yers and Certified Public Account- 
ants was originally created in 1944 
under the authority of the govern- 
ing bodies of the American Bar As- 
sociation and the American Insti- 
tute of Accountants. The activities 


deceive the court—is guilty of collu- 
sion. 

In actual practice an overwhelm- 
ing majority of cases are agreed-to 
cases. Everybody knows it, even 
judges. Yet the existence of the doc- 
trine of collusion puts everybody, 
including the judge who is supposed 
to speak for the law, in the ignomin- 
ious position of pretending not to 
know it in any given case, of con- 
niving at the actual fact—certainly 
not a salutary situation. 

On the whole it appears that the 
doctrine of collusion as construed 
and applied in actual practice is 
productive of considerably more 
harm than good. After all—legally— 
to disagree isn’t necessarily evil in 
itself. If the parties feel they must 
disagree, isn’t it better to have it 
done agreeably than antagonistically? 
And isn’t a considerable amount of 
agreement inevitable? Yet the posi- 
tion of the law is tantamount to for- 
bidding agreement. (Agreement must 
not be confused with divorce by 
mutual consent.) 


Divorce Law Less Civilized 
than Criminal Law 


In criminal law the quality of mercy 





of the previous Conference wer 
suspended while litigation affecting 
the two professions was in progres, 
particularly the Bercu case inyoly. 
ing the right of a certified public 
accountant to give tax advice in New 
York, which has now been decided 
by the Court of Appeals of tha 
state. The purpose of the Confer. 
ence is to settle problems common to 
the two professions and, in addition, 
to formulate a statement of prin. 
ciples that will serve as a guide in 
disposing of disputes. The Confer. 
ence offers its services in connec. 
tion with any specific controversies 
in the hope that differences may be 
resolved by discussion instead of by 
a resort to litigation or legislation. 
The Conference is presently attempt- 
ing to formulate specific recommen. 
dations covering relations between 
lawyers and certified public account- 
ants in all phases of tax practice. 








is not strained. It is blessed by the 
law itself as well as the recipient. In 
divorce law the quality of mercy is 
verboten. At no stage of the proceed: 
ings does the law authorize anything 
akin to it, and if the plaintiff ex. 
tends mercy to the defendant, the 
law punishes him for it. By the doc- 
trine of condonation, the law pre. 
sumes to subvert the divine attribute 
of forgiveness. And thereby the law 
opens the door to trickery, perjury, 
duress; closes the door upon honest 
attempts at reconciliation! And thus 
the law of divorce appears to be even 
less civilized than the criminal law. 

In practice condonation is less 4 
defense than a nuisance. It is com- 
paratively seldom pleaded by the 
defendant, and less often proved. 
Most often it comes to light inadver- 
tently, especially in those courts 
which don’t always accept all of the 
plaintiff's testimony at face value but 
make some effort to elicit a little 
real truth by questioning the plain- 
tiff. Then to the consternation of 
counsel, the plaintiff lets the cat out 
of the bag, and all the court can do 
is to tell the plaintiff: “Sorry, you'll 
have to go home and wait until your 
spouse gives you new ground for 
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\ 
divorce. That is the penalty the law 
imposes upon you for forgiving him 
and for your honesty in telling us 
about it.” 

Where the doctrine of condona- 
tion gets in some of its worst licks is 
in the lawyer’s office when counsel in 
accord with ethical canon, advises 
the client of the legal consequences 
of her acts and admonishes: “Now 
if you really want your divorce, you 
mustn’t have anything to do with 
your husband. If he wants to kiss 
and make up, better send him away 
because if you fall for his line and 
the judge finds out about it, he’ll 
throw your case out of court.” We 
hear people criticize the lawyer for 
not doing more to head off the 
divorce-seeker; yet we require him 
to advise against the one thing most 
likely to lead to withdrawal of the 
suit! 


Time for Basic Reform 
long Upon Us 
So much for the iniquitous inepti- 
tude of our divorce philosophy and 
procedure. If they were in a bad way 
118 or 70 years ago, it would seem 
the time has already been far too 
long upon us to do something about 
it-not something superficial, not 
something just to relieve symptoms 
here and there, not a crazy-quilt 
pattern of patch-work, but something 
basic, fundamental, radical, some- 
thing going to the roots of the evil. 
Threescore and ten years after its 
initial effort, the American Bar As- 
‘sociation again proposes to do some- 
thing about it, this time something 
plenty radical. It has a special com- 
mittee on divorce and marriage laws 
and family courts, and this commit- 
ee has tossed out a football for the 
egal profession, the «clergy, the 
sociologists, and the laity to kick 
‘round. Instead of the ball being 
promptly punctured, it has been re- 
ceived with open arms by an amazing 
Proportion of representatives of all 
these groups. 


law Should Conserve, 

Not Disserve Family Life 

No blueprint has yet been drawn. An 
architect does not put pen to paper 
Until he has a pretty clear idea of 


what the client wants. And if the 
client wants to tear down an old, 
evil-smelling structure infested by 
rats and termites, and in its place 
erect a brand new type of building 
with only a limited and compara- 
tively unknown precedent to go on, 
he will be wise to consult every 
available source of experience, opin- 
ion, warning, criticism, and sugges- 
tion. And that is exactly what the 
American Bar Association committee 
is striving to do. 

What all of us want is not to 
open the floodgates for more di- 
vorces; not to sanction divorce by 
mutual consent (which is what we 
now have in actual reality). What 
every right-thinking person wants is 
to see our philosophy so shaped, our 
law—substantive and adjective—so 
designed that it will tend to conserve 
not disserve family life; that it 
will be constructive, not destructive 
of marriage; that it will be preven- 
tive, not punitive toward marriage 
failure; that it will be helpful, not 
harmful to the individual spouses 
and their children. 


To Cast Out Old Concepts, 
Emulate Juvenile Court 


To these ends the American Bar 
Association committee has offered 
some proposals—and that is all they 
are, proposals. Keeping ever in mind 
the postulates that divorce is effect, 
not cause, and that the true function 
of a divorce decree is only to termi- 
nate the legal fiction remaining after 
the spouses themselves have reduced 
their marriage to a factual fiction by 
destroying the emotional, physical, 
social, and material bonds which 
actually united them, the committee 
proposes that we repudiate those 
concepts, doctrines, and procedures 
with which the law has shackled itself 
and so ineptly defeated its own ends, 
including domicile, guilt and punish- 
ment, adversary litigation, recrim- 
ination, collusion, and condonation. 

Wiping the slate clean and starting 
from scratch, the committee proposes 
to take a leaf from a movement 
characterized by Roscoe Pound as an 
outstanding example of American 
institutional inventiveness? and as 
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“the outstanding achievement in 
penal and correctional law and ad- 
ministration in the present century 
and indeed the most significant de- 
velopment in our criminal law since 
the reforms of the beginning of the 
nineteenth century.” Unfortunately, 
through no fault of their own. this 
movement is really familiar to few 
lawyers and to fewer judges. The 
juvenile court is probably the least 
understood and most misunderstood 
of all our courts. 

It would be unwise and unfair for 
one to try to evaluate the soundness 
of the committee’s suggestion unless 
he were thoroughly acquainted with 
juvenile court philosophy and modus 
operandi. And space does not permit 
us to expound that here.§ 


A Few Elementary Points 

About Proposed Prototype 

In a few words, the standard juvenile 
court substitutes diagnosis and 
therapy for guilt and punishment. It 
is more interested in ultimate than 
proximate cause. It doesn’t hold 
trials to determine the child’s guilt 
or innocence. Its skillful approach is 
friendly; its aim, to help the child; 
its criterion, what is best for the 
child. 

It operates within the law but does 
not confine itself to the law. It 
invokes the aid of other sciences and 
disciplines, such as religion, medi- 
cine, psychology, psychiatry, sociol- 
ogy, and education. It operates under 
a judicial officer but does not con- 
fine itself to the judge. It employs 
trained technicians and skilled spe- 
cialists. Even the judge must make 
himself into a specialist. 

According to Dean Pound? it has 
five characteristics of equity jurisdic- 
tion: “(1) It is relatively informal 
in its procedure. ... (2) As with all 
equity jurisdiction it is remedial, 
not punitive. (3) It acts preventively 
in advance of commission of any 
specific wrongdoing. (4) It employs 





7. Pound, ‘‘The Rise of Socialized Criminal 
Justice’’, National Probation Assn. Yearbook 1, 
17 (1942). 

8. For this author's exposition, see ‘Of Juve- 
nile Court Justice and Judges,’’ National Proba- 
tion Assn. Yearbook 187 (1947). 

9. ‘The Juvenile Court and the Law'’, National 
Probation Assn. Yearbook 1, 14 (1944). 
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administrative rather than adversary 
methods. (5) It can adapt its action 
to the circumstances of individual 
cases and so achieve a high degree of 
individualization, which is_ de- 
manded by justice, if not always by 
security.” 

At the same time the standard 
juvenile court appreciates “the 
importance of the ethics of judicial 
adjudication, of hearing both sides 
fully, of acting on evidence of logical 
probative force, and of not combin- 
ing the function of accuser, prose- 
cutor, advocate of the complaint, and 
judge; of a record from which it can 
be seen what has been done and how 
and on what basis; and of possibility 
of review before a bench of judges 
in order to save fundamental con- 
stitutional and legal rights. . . .”10 

Its energies and skills are mainly 
directed toward discovering and re- 
moving or rectifying the underlying, 
sub-surface causal factors which 
brought about the child’s delin- 
quency. 


To Convert the Morgue 
into a Hospital 


It happens that the court over which 
I preside handles both divorce and 
delinquency. Years ago I became 
aware that we were able to straighten 
out and do a good repair job upon 
an impressive majority of the de- 
linquent children; while at the same 
time, in an appalling proportion of 
the divorce cases, little, if any, re- 
spectable effort was made or oppor- 
tunity presented to do any kind of 
a repair job.! The juvenile court 
was a hospital where the ailing be- 
havior of the children was diagnosed 
and treated; the divorce court was 
a morgue where ailing marriages 
were merely pronounced dead upon 
superficial examination, and burial 
certificates were issued in the form 
of divorce decrees. 

The American Bar Association 
committee proposes to transform the 
divorce court from a morgue into a 
hospital; to handle our ailing mar- 
riages and delinquent spouses much 
as we handle our delinquent children 
—for often their behavior is not un- 
like that of a delinquent child and 
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for much the same reasons. Instead 
of looking only at the guilt of the 
defendant, it proposes to examine 
the whole marriage, endeavor to dis- 
cover the basic causative factors, and 
seek to remove or rectify them, en- 
listing the aid of other sciences and 
disciplines and of all available com- 
munity resources. 


New Criterion: 

What Is Best for This Family? 

The fresh approach, the new philos- 
ophy would be signified by the very 
titling of the case; instead of it being 
“John Doe v. Mary Doe,” it would 
be titled “Jn the Interest of the John 
Doe Family.” There would be no 
plaintiff, no defendant—only an ap- 
plicant or joint applicants. The ap- 
plication would be not for divorce 
but for the remedial services of the 
state. Petition for divorce would be 
permitted only after complete in- 
vestigation and report.12 The new 
plan would take over almost bodily 
the entire philosophy, procedure, 
and techniques of the juvenile court. 
As in the juvenile court the criterion 


(fixed by law as well as philosophy) 
is “What is best for this child?” so in 


the divorce court the criterion would 
be “What is best for this family?” 
To do this sort of thing would 
obviously require a special kind of 
court which, for convenience, has 
been called the “Family Court’. As 
Dean Pound points out in speaking 
of the juvenile court!® there are 
strong reasons for not making it a 
separate court but a branch of the 
court of general jurisdiction of first 
instance. It would seem necessary to 
endow it with the broadest possible 
equitable, civil and even criminal 
jurisdiction. It should have the same 
dignity and status as the court of 
general jurisdiction; its quarters 
should be adequate in size, advan- 
tageously located, designed for func- 
tional efficiency, equipped, and dec- 
orated so as to command respect for 
the law which it will administer. 


The Family Court 

Surpasses Others in Importance 
Among the reasons for this is that 
although the family court may deal 
in dimes while other branches of the 
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court deal in dollars, nevertheles, 
because it is bound to have so many 
more clients than the ordinary ciyil 
and criminal courts and their prob. 
lems strike home so intimately into 
their everyday life, the family coun 
cannot fail to have a greater impact 
upon the sum total of human vel. 
fare and happiness than perhaps all 
other branches of the court com. 
bined. 

Like the juvenile court, the family 
court would require an adequate staf 
of trained technicians and skilled 
specialists, such as the social case. 
worker, psychiatric caseworker, clini- 
cal psychologist, phychiatrist, mar. 
riage counsellor, and others, and, of 
course, a proper clerical force. 


Family Court Judge 
Must Become a Specialist 
Most important, the court would re. 
quire a specialist judge or judges. 
No court can be expected to rise 
above its judge. No matter how able 
a lawyer he may be or how filled with 
the spirit of altruism, he will have to 
school himself in quite a number of 
fields of learning and disciplines for 
which his legal training and experi- 
ences have not prepared him. Among 
these are social casework, group wotk, 
counselling, diagnosis and therapy, 
several branches of psychology (espe 
cially so-called abnormal psychol 
ogy), penology, criminology, the 
basic principles of psychiatry, medi 
cal casework, community organize 
tion, child and family welfare, and 
some others.!4 

As Dean Pound puts it: “Just be 
cause the procedure is so flexible and 
the scope for personal discretion ané 
individualization of treatment 1s 9 
great, it is imperative that the judge 
who sit in [juvenile] courts be & 
ceptionally qualified. Bad cons 





10. Ibid. . 

11. See Judge Dunne, “Why | Want to Qui 
the Divorce Court", Chicago Herald-Americon 
June 4, 1944, page 1. , 

12. This delay would violate no vested right. 
See Andrews v. Andrews, 188 U. S. 14, 23 S. © 
237 (1903). Also it should serve to achieve # 
appropriate cases the ‘‘cooling-off period ‘ 
cated for all cases by Judge Julius H. — 
Chicago in ‘Conciliation Rather Than Reconcile 
tion,’ 43 Ill. L. Rev. 464, 467 (1948). ie 

13. ‘The Juvenile Court and the Law", Ne 
tional Probation Assn. Yearbook 1, 10 (1944) 

14. See Alexander, supra note 8, at 197 ef #4 
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uences have flowed in more than 
one locality from the unfortunate 
ractice of rotation which prevails 
generally in American judicial 
organization. ... But it is still true 
in too many jurisdictions in courts 
of first instance with a number of 
coordinate judges, that they sit suc- 
cessively in turn in civil jury cases, 
equity cases, criminal cases, and di- 
vorce proceedings. Thus each has to 
learn what he may by a brief experi- 
ence as to the art of handling special 
classes of judicial work only to pass 
to some other special class where he 
must learn in a short time a new 
art.”15 

Obtaining the right kind of judges, 
the fitting of square pegs into square 
holes, poses something of a problem, 
but surely not an insurmountable 
one. The 1949 revision of the Stand- 
ard Juvenile Court Act by the 
National Probation and Parole As- 
sociation!® proposes a plan for the 
slection of the right type of juvenile 
court judge. This plan was adapted 
from the American Bar Association 
or “Missouri” plan, and something 
along this line should prove equally 
adaptable to the family court. 


One Integrated Court 
for All Justiciable Family Problems 


In view of the approximate identity 
of philosophy, procedure, techniques, 
and type of staff of the juvenile court 
and the family court, and because 
most problems of juvenile delin- 
quency are in essence family prob- 
lems, it has been proposed that the 
new court handle all justiciable fam- 
ily problems from juvenile delin- 
quency to divorce. This proposal is 
far from new. The National Proba- 
tion and Parole Association (Roscoe 
Pound, chairman) has been advocat- 
ing it since 1917. It has been tried 
and has long since passed the experi- 
mental stage. For a third of a cen- 
tury Cincinnati has had such a court. 
From the outset the soundness of the 
idea became more and more appar- 
ént, and soon other Ohio cities fell 
in line; for years the seven largest 
(next after Cleveland, which has an 
independent juvenile court) have 
had such integrated family courts. 


The Follies of Divorce 





Thirty-nine years of factual appraisal service to 
America’s more conservative business institutions. 


District offices in principal cities. 


IMPARTIAL VALUATIONS 
of 


PROPERTY 





The |loyd- Thomas Co. 


<ApPRAISAL \E/EReineeRs > 
4411-15 RAVENSWOOD AVE., CHICAGO 





They have a cumulative experience 
of over 150 years of successful opera- 
tion, during which no serious objec- 
tion has been raised to this type of 
“domestic relations” court. It is a 
division of the court of general juris- 
diction. The judge is elected to this 
particular division and must “stay 
with it.” There is no rotation. 

Most of the advantages of having all 
socio-legal family problems handled 
by one integrated court are obvious. 
There is an additional advantage not 
apparent to the uninitiated. As pre- 
viously indicated, marriages fail be- 
cause of the defects of the spouses. 
Spouses of this sort who have chil- 
dren are apt to have contact with 
the juvenile court. Then when they 
wind up in the divorce court, the 
judge has before him the complete 
family record. One year in one such 
court in as high as 40 per cent of the 
divorce cases, the family had pre- 
viously had contact with the juvenile 
court. The information gleaned from 
these family records enabled the 
judge to get at the whole truth and 
to find the best solution for the fam- 
ily as a whole. 


Conversely, as pointed out by 
Judge Edwin A. Robson of Chicago 
in a recent study of divorce in Illinois, 
many young wards of the divorce 
court are destined, because of the 
broken family, to become wards of 
the juvenile court; and like advan- 
tages could be expected from com- 
bining the two courts. 

The principal disadvantage of this 
type of court is seldom mentioned. 
In counties with a population of a 
quarter million or more, the volume 
of cases, adult and juvenile, and the 
administrative problem of handling 
a staff of thirty or forty or more, with 
an annual budget well into six fig- 
ures, combine to make the judge 
work under such relentless pressure 
that he cannot always give his very 





15. ‘The Rise of Socialized Criminal Justice’’, 
National Probation Assn. Yearbook 1, 17 (1942). 
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best to the clients—who are entitled 
to an unhurried hearing before an 
unharried judge. The job can be a 
man-killer for the judge; but the ob- 
vious simple solution would be to 
have two or more judges for the 
larger courts. 

In the case of the smaller commu- 
nity which would not warrant the 
establishment of a, full-time family 
court with a full-time specialist 
judge, it is. proposed to take a leaf 
from the experience in Connecticut 
and Utah, where state juvenile courts 
are presided over by three judges 
who travel from county to county 
with an office and full-time worker 
in each county. 


The Lawyer an Indispensable Part 
of the Picture 


Where will the lawyer fit into the 
picture? In the view of the American 
Bar Association committee, the law- 
yer’s services will be indispensable. 
No legitimate avenue of income will 
be closed to him. Provision should be 


Economy Rears Its Head 
(Continued from page 112) 


of which Leslie A. Miller was Chair- 
man. Governor Miller both in his re- 
port and in published articles stated 
that he must bring these charges 
against the autocratic army engineers 
and the spendthrift Bureau of Recla- 
mation: 

1. The two agencies are so violently 
jealous of each other that an extrava- 
gant and wholly senseless competition 
has sprung up. Each will encroach on 
the other’s territory and stake out a 
rival claim simply to beat the other 
out of an expensive project. It is the 
taxpayer who suffers. 

2. Both agencies are guilty of under- 
estimating—apparently deliberately — 
the cost of the projects they propose 
to build. This has the effect of bam- 
boozling Congress into easy acquies- 
cence. Then, after the first batch of 
concrete is poured, the Engineers and 
Reclamationists come back with a 
request for a supplemental appropria- 
tion... . 

3. Both agencies stoop to deception 
in furtherance of their claims to a 
project. The Engineers will use navi- 
gation and flood control as a guise 

for a hydroelectric project; the Re- 


made for his protection in this re- 
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spect. His services when he helps 
salvage a broken family should be of 
greater value to both the parties and 
the state than when he merely pro- 
cures the court to administer the 
coup de grace. 

However, instead of playing a 
purely destructive réle as he is now 
called upon to do, he will play a 
constructive réle. In the juvenile 
court more often than not, the lawyer 
is an effective ally of the court in “sell- 
ing” the best plan to his client. Be- 
cause the client had _ confidence 
enough in him to retain him, the 
lawyer is sometimes in a better posi- 
tion than the court worker to per- 
suade the client to do what is best 
for the child. There is no reason ap- 
parent why he could not fulfill a 
corresponding function in the fam- 
ily court. 


We Must Not Wait 

for Perfection or Unanimity 

In conclusion, I hope no one will get 
the idea that the foregoing proposals 
are even a remote attempt at a def- 


clamationists will use irrigation as 

their alibi for the same project. 

4. Both agencies are guilty of per- 
nicious lobbying to achieve their ends. 
These two agencies are making ef- 

forts to induce Congress to authorize 
water resources development projects 
costing fifty-three billion dollars. 
This is in addition to the five billion 
dollars spent on projects already 
completed. If the fifty-three billion 
dollars worth of water development 
plans should be approved by Con- 
gress, the job, when completed, on 
the basis of past performances in 
estimating, would probably cost more 
than double that figure. 

The other side is given of the Pick- 
Sloan Plan for the Missouri Basin 
referred to above in such glowing 
terms. The engineers had developed 
the ambitious Pick Plan. Reclama- 
tion had produced its equally ambi- 
tious Sloan Plan. These plans were 
bitterly contradictory. The engineers 
downstream would be dredging a 
channel to serve the needs of un- 
necessary river traffic, while upstream 
reclamation would be building a 


inite blueprint. On the contrary they 
should be construed as an invitation 
for criticisms and suggestions which 
the American Bar Association com. 
mittee solicits and promises to cop. 
sider.17 


Perfection is desirable. So is una. 
nimity of opinion. We should strive 
for perfection and we should strive for 
unanimity, but we had best resign 
ourselves to the fact that we shall 
never achieve either. If we wait for 
either perfection or unanimity we 
shall wait forever, and that is un. 
thinkable. I reiterate, the time for 
fundamental reform has already been 
too long upon us. 





17. See Wormser, The Law (1949) 491, approv- 
ing ‘the growing movement to question premises 
which we have heretofore accepted as reliable, o 
movement in which Roscoe Pound has been o 
world leader. The essential validity of a prem- 
ise will not be changed by questioning. If it is 
sound, let us keep it. But so many premises, 
formerly accepted, have been successively dis- 
closed to be false, that continued criticism is 
obviously healthy and highly desirable. Whot is 
perhaps even more desirable is to question even 
more closely any new premise which is offered os 
a substitute for an old one." 





storage dam for irrigation that would 
deprive the channel of water it re 
quired for navigation. The two op 
posing groups were finally forced to 
agree on the Pick-Sloan Plan, a con- 
scienceless bit of political compro 
mising. Whereas Sloan formerly 
objected to two engineer-proposed 
plans—Garrison and Gavin in the 
Dakotas—as wholly unnecessary and 
wasteful, he now agreed to the two 
projects which will cost two hu 
dred million dollars. The Pick-Sloan 
Plan already under way will cost the 
taxpayers over an estimated six bil 
lion dollars, and it will not serve the 
needs of the Missouri Valley ade 
quately as it still is a crazy-quilt 
nonintegrated program. 


Case Against Economy 

Is Put by Vice President 

The arguments against economy wert 
voiced by Vice President Alben W. 
Barkley in a recent address. 

In the first place, he said, the pub 
lic debt requires an annual interest 
charge of five and one-half billion 
dollars and that can’t be reduced. 























trary they 
invitation 
Ns which 
tion com- 
>S to con- 


50 is una. 
uld strive 
| strive for 
est resign 
we shall 
> wait for 
imity we 
at is un- 
time for 
eady been 


—_——$_.... 


491, approv. 
tion premises 
1s reliable, o 
has been o 
of a prem. 
jing. If it is 
ny premises, 
sessively dis- 
criticism is 
le. What is 
luestion even 
is offered os 


rat would 
ter it re 
> two Op. 
forced to 
in, a con- 
compro- 
formerly 
proposed 
n in the 
sary and 
» the two 
‘wo hun 
'ick-Sloan 
1 cost the 
d six bil: 
serve the 
lley ade 
azy-quilt, 


omy were 
\Iben W. 


the pub 
| interest 
f billion 
reduced. 


In the second place, veterans’ care 
and service requires seven and one- 
half billion dollars and that can’t be 
reduced. It is impossible to imagine 
the Government of the United States 
becoming or being penurious or 
stingy in regard to the soldiers, sail- 
ors, marines and all those who on 
every continent and on every sea and 
every island and in every sky went 
out to fight for the preservation of 
the American way of life. 

In the third place, national de- 
fense costs fifteen billion dollars and 
that can’t be reduced. 


In the fourth place, aid to Europe 
costs five billion dollars and that 
can't be stopped. 

These “must” items, he said, total 
thirty-three billion dollars—leaving 
only about nine billion dollars in 
which we can exercise economy in 
the ordinary conduct of the Govern- 
ment. 

But, he said, every effort has been 
made to reduce in that field already. 
He asked: Are we willing to aban- 
don federal aid in the construction 
of highways? Are we willing to 
abandon flood control when waters 
from a dozen states wipe out prop- 
erty and business, sometimes life? 
No state can protect itself and cer- 
tainly no city or county can do it. 


Recognizing the unwillingness of 
many corporations to go out into the 
tural sections to bring light and 
power and heat, are we willing to 
abandon rural electrification which 
gives power to the farmers to lift 
from the housewife the drudgery of 
much of the housework and to give 
power to the farmer in the use of his 
machinery in order to produce more 
crops to feed more people and to do 
itmore cheaply and more efficiently? 
Are we willing to abandon medical 
research seeking the cure for such 
ailments as cancer? Are we to aban- 
don the effort to make decent homes 
so that every child born in America 
shall be reared under wholesome cir- 
cumstances that will enable him to 
hold his head erect and to look all 
others in the face on terms of some 
degree of equality? 

He finally asked: Do you believe 
that these matters are objectionable 


because they deal with welfare? 

I have quoted and summarized 
statements from various sources to 
give you a general view of this sub- 
ject. These views would not be com- 
plete if we did not include those of 
President Truman, and of our Phi- 
losopher-President, Thomas Jeffer- 
son. 

President Truman recently stated 
that those opposing the welfare state 
are 160 years behind the times since 
the Constitution itself contains the 
word “welfare”. He argued for dou- 
bling the income of all who now 
make $2000 per year, and he finally 
persuaded Congress to adopt a bud- 
get of $45 billion for 1950, and then 
renewed his plea for additional taxes. 

Thomas Jefferson, who is often 
referred to by Mr. Truman’s party as 
one of its guiding lights, who became 
President in 1801, twelve years after 
the adoption of the Constitution, 
must have been off Mr. Truman’s 
particular beam when he said: 

“I place economy among the first 
and most important virtues, and pub- 
lic debt.as the greatest of dangers to 
be feared. . . . To preserve our inde- 
pendence, we must not let our rulers 
load us with perpetual debt. . . . We 
must make our choice between econ- 
omy and liberty or profusion and 
servitude. ... 

“If we run into such debt, we must 
be taxed in our meat and drink, in 
our necessities and our comforts, in 
our labors and in our amusements. 
. . . If we can prevent the Govern- 
ment from wasting the labors of the 
people, under the pretense of caring 
for them, they will be happy.” 


Economy Rears Its Head 
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